Organisation and Procedure of Shari'a Courts in Northern Nigeria. by Kumo, Sulaiman
ORGANIZATION AND PROCEDURE
OF
SHARI' A COURTS IN NORTHERN NIGERIA
by
S U L A I M A N  K U M O
T h e s is  su b m itte d  f o r  th e  deg ree  o f  D octo r o f  P h ilo so p h y  
in  th e  U n iv e r s i ty  o f  London,
School o f  O r ie n ta l  and A fr ic a h  S tu d ie s ,
D epartm ent o f  Law.
1972
ProQuest Number: 11010346
All rights reserved
INFORMATION TO ALL USERS 
The quality of this reproduction is dependent upon the quality of the copy submitted.
In the unlikely event that the author did not send a com p le te  manuscript 
and there are missing pages, these will be noted. Also, if material had to be removed,
a note will indicate the deletion.
uest
ProQuest 11010346
Published by ProQuest LLC(2018). Copyright of the Dissertation is held by the Author.
All rights reserved.
This work is protected against unauthorized copying under Title 17, United States C ode
Microform Edition © ProQuest LLC.
ProQuest LLC.
789 East Eisenhower Parkway 
P.O. Box 1346 
Ann Arbor, Ml 48106- 1346
2ABSTRACT
T h is  t h e s i s  d e a ls  w ith  Is la m ic  Law o f  C iv i l  P ro c ed u re , 
a c c o rd in g  t o  th e  M alik I S ch o o l, w h ifh  a p p l ie s  i n  th o se  " a re a  
c o u r t s 1' i n  th e  n o r th e rn  s t a t e s  o f  N ig e r ia  whose " n a t iv e  law " 
i s  th e  S h a r i1a . These c o u r t s  have been  c a l le d  i n  th e  t h e s i s  
th e  S h a r i1 a  c o u r t s  o f  N o rth e rn  N ig e r ia .
The t h e s i s  i s  d iv id e d  i n to  s ix  c h a p te r s ,  w ith  th e  
c o n c lu s io n  a s  th e  se v e n th  c h a p te r .
C h ap te r I  i s  an  in tr o d u c to r y  c h a p te r  which g iv e s  
a  h i s t o r i c a l  s k e tc h ,  th e  c o n s t i t u t i o n a l  background and th e  
fram ework o f  th e  l e g a l  system  w i th in  which th d  S h a r i 'a  c o u r ts  
e x i s t  and f u n c t io n .  C hap te r I I  d e a ls  w ith  th e  a re n a  o f  th e  
c o u r ts  -  t h e i r  e s ta b l is h m e n t ,  s t a f f ,  s e s s io n s  and th e  q u e s t io n  
o f  venue . P a r t i e s  t o  l i t i g a t i o n  a re  d is c u s s e d  i n  C hap te r I I I  
w h ile  C h ap te r IV c o n s id e rs  p le a d in g s .  I n  C hap ter V th e  a c tu a l  
t r i a l  p ro ced u re  and th e  mode o f  p ro o f  a re  c o n s id e re d  and th e  
is s u e  o f  c o n f l i c t  betw een th e  S h a ri* a  r u l e s  on th e s e  on th e  
one hand and th e  p r a c t i c a l  n eed s o f  modern l i t i g a t i o n  on th e  
o th e r  i s  a ls o  t a c k le d .  C h ap te r VI d e a ls  w ith  g e n e ra l  m a t te r s  
o f  c i v i l  l i t i g a t i o n  : s u l h , a r b i t r a t i o n ,  e x e c u tio n  o f  judge­
m ents, i n j u c t i o n s ,  tim e  b a r ,  c o s t s ,  and a p p e a ls .
I n  th e  t h e s i s  g e n e r a l ly ,  b o th  th e  S h a r i fa  r u le s  and 
th e  s t a tu t o r y  en ac tm en ts  g o v ern in g  th e  to p ic s  have been con­
s id e re d  and i n  th e  c o n c lu s io n  th e  p o s s i b i l i t y  o f  c o d ify in g  
th e  S h a r i1 a  r u l e s  and in te g r a t i n g  them w ith in  a  u n i f ie d  code 
o f  c i v i l  p ro ced u re  govern ing  a l l  n a t iv e  c o u r ts  h as  been  con­
s id e re d  and my c o n c lu s io n  i s  t h a t  t h i s  i s  b o th  p o s s ib le  and 
d e s i r a b l e .
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CHAPTER I
ORGANISATION AND PROCEDURE OF SHARI1A COURTS IN
NORTHERN NIGERIA
Aim and Purpose
The aim o f  th e  t h e s i s  i s  th e  s tu d y  o f  th e  S h a r i1 a 
c o u r t s  and t h e i r  " c i v i l  p ro ce d u re"  i n  N o rth e rn  N ig e r ia .
The im portance  o f  th e  S h a r i1 a  law  i n  N o rth ern  
N ig e r ia  h a s  a lw ays been  re c o g n iz e d ; and th e  im portance  o f  
th e  S h a r i1 a  c o u r t s  w hich ap p ly  th e  S h a ri * a  h a s  n e v e r been 
doub ted  e i t h e r  : th e  S h a r i1 a  law  g o v ern s th e  l e g a l
r e l a t i o n s  o f  th e  m a jo r i ty  o f  p eo p le  i n  N o rth e rn  N ig e r ia  
and th e  S h a r i1 a  c o u r ts  form p a r t  o f  th e  f a b r i c  o f  N o rth ern  
N ig e r ia n  s o c ie ty  and i t s  l i f e  s t y l e . ^  They h an d le  about 
s e v e n ty  p e r  c e n t o f  th e  volume o f  l i t i g a t i o n  (b o th  c i v i l  and 
c r im in a l ) ,  and i n  th e  m a jo r i ty  o f c i v i l  c a s e s  few a p p e a ls
■7
go o u ts id e  th e  am bit o f  th e  a p p l i c a t io n  o f  th e  S h a r i1a .
1 .  See f o r  example The M inutes o f  th e  S h a r i1a  Court o f Appeal
J u s t i c e s  C onference h e ld  in  December 19711 PP* 1 -2 , where some
s t a t i s t i c s  a re  g iv e n .
2 . I b i d ,  p . 2 .
3 . See C hap ter I ,  p a r t  2 , below .
I t  i s  p e rh a p s  because  o f  t h e i r  im portance  and t h e i r  
a n t i q u i t y  ( th e  i n s t i t u t i o n  h a s  been in  e x is te n c e  f o r  o v e r one 
and a  h a l f  c e n tu r ie s  now), a s  w e ll  a s  th e  h ig h  esteem  in  which 
th e y  have alw ays been  h e ld  th a t  th e y  have su rv iv e d  to  th e  
p r e s e n t  d ay . Throughout th e  p re s e n t  c e n tu ry  no Government o f 
N o rth e rn  N ig e r ia  h as  e v e r  s e r io u s ly  c o n s id e re d  a b o lis h in g  them
if
o r  even d im in ish in g  t h e i r  pow er. A number o f  re fo rm s and 
changes h av e , i n  re c e n t  y e a r s ,  been in tro d u c e d  in  th e  j u r i s ­
d i c t i o n ,  a d m in is t r a t io n  and c o n tr o l  o f  th e s e  c o u r ts  (a s  w e ll 
a s  o th e r  " n a t iv e  c o u r ts "  i n  N o rth e rn  N ig e r ia ) .  The re fo rm s 
and changes have had a  p ro found  e f f e c t  on th e  ty p e  o f law  th e y  
a p p ly  and t h e i r  j u r i s d i c t i o n  and powers in  c r im in a l  m a t te r s .
As a  r e s u l t  o f  th e  re fo rm s , th e  S h a r i1 a  i s  no lo n g e r  a p p lie d
i n  c r im in a l  m a t te r s ;  bu t i n  c i v i l  m a t te r s  th e  dominance o f
5
th e  S h a r i1 a  rem ains u n d im in ish e d .
A lthough th e  re fo rm s and changes were in tro d u c e d  
p a r t l y  in  resp o n se  to  th e  demands o f  c r i t i c s  o f  th e  " n a t iv e  
c o u r t s " ,  th e re  i s  s t i l l  a  good d e a l  o f  d i s s a t i s f a c t i o n  w ith , 
and c r i t i c i s m  o f ,  th e  m ethods and p ro c e d u re s  o f  th e  c o u r t s .
*f. E xcept i n  1966 when th e  new M i l i t a r y  A d m in is tra t io n  in  
N ig e r ia  c o n s id e re d  th e  p o s s i b i l i t y  o f  a b o lis h in g  a l l  n a t iv e  
c o u r t s .
5 . See C hap ter I ,  P a r t  2 , below .
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F o r exam ple i n  t h e i r  c r im in a l  j u r i s d i c t i o n  a lth o u g h  th e y  a re  
bound to  a p p ly  th e  new P en a l Code, th e y  a re  no t bound by and 
do no t a p p ly  th e  C rim in a l P rocedu re  Code a s  a  w hole . They 
a re  o n ly  bound by a  few o f  i t s  p ro v is io n s  and a re  o n ly  to  be 
" g e n e r a l ly  g u id ed ” by th e  r e s t  o f  th e  Code. And th e  same a p p l ie s  
i n  th e  c a se  o f  th e  Evidence Law. As a  r e s u l t ,  th e  s t r i c t  p ro ­
cedu re  fo llo w ed  by th e  M a g is tra te s*  c o u r ts  and th e  High Court 
i s  n o t th e  p ro ced u re  fo llow ed  by th e  " n a t iv e  c o u r t s ” , and 
ev id en ce  t h a t  may be q u i te  in a d m issa b le  i n  th e  High C ourt and 
th e  M a g is tra  e s 1 c o u r ts  may be q u i te  p ro p e r ly  a d m itte d  and 
r e l i e d  upon by th e  n a t iv e  c o u r t s .  T h is ,  a c c o rd in g  to  th e  
c r i t i c s ,  i s  an u n c o n s t i tu t io n a l  d i s c r im in a t io n  a g a in s t  a  
p r i s o n e r  t r i e d  i n  th e  " n a t iv e  c o u r t s ” , s in c e  he i s ,  i n  th e s e  
c o u r t s ,  d e n ie d  a l l  th e  s a fe g u a rd s  a v a i la b le  i n  th e  High C o u rt, 
•fyien a g a in  law y ers  a re  no t a llo w ed  in  th e  " n a t iv e  c o u r t s " ,  
which means t h a t  an  accused  p e rso n  h as  been  d en ied  th e  r i g h t  
to  be re p re s e n te d  by a  law yer f o r  th e  p u rpose  o f  h i s  d e fen ce  
i n  c r im in a l  p ro c e e d in g s .
6 . See s .  6 P en a l Code Law, Laws o f  N o rth e rn  N ig e r ia ,  19&3i 
and s .  386 , C rim in a r P rocedu re  Code, The C .P .C . Law, i b i d .
7 .  See s .  2 , E v idence Law, i b i d .
8 . See s e .  3 1 1 iy|a t i v e  C o u rts  Law, i b i d ,  and now s .  28 (1 )
Area C o u rts  E d ic t  1968 , Laws o f  th e  N orth  ^ a s te r n  S ta te  o f
N ig e r ia  and s .  28 (1 ) o f  th e  A rea C o u rts  E d ic t  o f  th e  o th e r
N o rth e rn  S t a t e s .
On th e  c i v i l  s i d e ,  th e  c r i t i c i s m  i s  s im i la r  to  t h a t
made o f  th e  c r im in a l  p ro c e d u re . There e x i s t s  a  ’’N a tiv e  C ourts
( C iv i l  P ro c ed u re )  R u les” , made i n  pu rsuance  o f pow ers g ra n te d
9
by th e  N a tiv e  C o u rts  Law. The R u les a p p ly  to  a l l  ’’n a tiv e  
c o u r t s ” , ^  b u t th e  S h a r ia  C o u rts  i n  m a tte r s  o f t r i a l  p ro ced u re  
a re  to  fo llo w  th e  Shari*a p r o c e d u r e .^  The com plain t h e re  i s  
t h a t  t h i s  in tro d u c e s  a  good d e a l  o f  u n c e r ta in ty .  F i r s t ,  a l ­
though  th e  S h a rifa  p ro ced u re  e x i s t s ,  i t  i s  n o t i n  an  a c c e s s ib le  
fo rm . I t  i s  n o t ,  f o r  exam ple, i n  a  Code to  which anybody can
r e f e r ,  and even  some o f  th e  *’A lk a l i s ” , p e rh ap s  most o f  them ,
12have sc a n t knowledge o f i t .  S econd ly , th e  a l k a l i s  who a re  
le a rn e d  i n  th e  S h a r ia  have an u n f e t t e r e d  d i s c r e t i o n  to  a p p ly  
any one o f  a  number o f  a v a i la b le  o p in io n s  o f  th e  S h a rfa  
a u t h o r i t i e s  w ith o u t any c o n s is te n c y  i n  th e  way th e y  fo llo w  th e
9 . See S .75 N ative  C o u rts  Law, Laws o f  N o rth ern  N ig e r ia ,  1963* 
and now S .6 5 , A rea C o u rts  E d ic ts ,  i b i d .
10 . S u b je c t ,  b e fo re  1967» to  c e r t a i n  r e s t r i c t i o n s ;  see below 
C hap ter I ,  P a r t  2 , p .
1 1 . See O rder 11 o f  th e  N a tiv e  C o u rts  ( C iv i l  P ro ced u re ) R u les 
i 960 and O rder 11, Area C o u rts  (C iv i l  P ro ced u re ) R u les 1971-
12 . See M inutes o f th e  S h a r ja  C ourt o f  Appeal J u s t i c e s  
C onference December 1971 where t h i s  p o in t  i s  m en tioned .
A lk a l is  a re  th e  judges i n  th e  S h a ri * a  c o u r t s .
16
13v a r io u s  d i f f e r i n g  o p in io n s . ( I t  i s  t r u e  t h a t  th e  same c r i t i ­
cism  may be made o f  t h e i r  a p p l i c a t io n  o f  th e  s u b s ta n t iv e  S h a r i1 a 
law  i t s e l f ;  b u t th e  s u b s ta n t iv e  S h a r i1 a  law  i s ,  i n  l a r g e  m easure , 
bound up w ith  th e  p ro c e d u re ) .
Now, i n  s p i t e  o f  a l l  th e  c r i t i c i s m  made o f  th e  c o u r t s ,  
no s tu d y  h as  so f a r  been  made o f  th e  S h a r i* a  p ro ced u re  which th e y  
a re  r e q u ire d  to  fo llo w  i n  c i v i l  m a t te r s .  I t  i s  su b m itte d  t h a t  
a  s tu d y  o f  th e  S h a r i1 a  " c i v i l  p ro c e d u re " , b o th  i n  th e o ry  and i n  
i t s  p r a c t i c a l  a p p l i c a t io n  by th e  c o u r t s ,  i s  a  n e c e ssa ry  p re ­
r e q u i s i t e  f o r  any m ean ing fu l re fo rm s . Such a  s tu d y  w i l l  no t 
o n ly  be in fo rm a tiv e , b u t i t  w i l l  a ls o  show what d e f e c ts  th e r e  
a re  in  th e  e x i s t in g  m achinery  o f  j u s t i c e  and how b e s t  to  t r y  
to  remedy them . I t  w i l l  a ls o  show ways and means o f  i n t r o ­
duc ing  re fo rm s i n  th e  s u b s ta n t iv e  law  i t s e l f ,  e s p e c ia l ly  i n  
th e  a re a  o f  fa m ily  r e l a t i o n s .  T here i s  l i t t l e  doubt t h a t
14fa m ily  law  refo rm  in  N o rth e rn  N ig e r ia  i s  i n  u rg e n t need to d a y .
T h is  s tu d y  h a s , t h e r e f o r e ,  been  m o tiv a te d  b o th  by th e  
d e s i r e  to  e x p lo re  a  f i e l d  o f  g r e a t  academ ic i n t e r e s t  which h a s  
h i t h e r to  been l a r g e ly  n e g le c te d  ( i . e .  th e  S h a r i1 a  p ro c e d u re ) , 
and by th e  d e s i r e  t o  s t im u la te  i n t e r e s t  i n  law  refo rm  i n  th e  
domain o f  th e  S h a r i1 a  i n  N o rth e rn  N ig e r ia .
13* In  a  d is c u s s io n  w ith  th e  Grand Khadi o f  N o rth e rn  N ig e r ia  he 
a d m itte d  t h a t  h i s  c o u rt  would n o t f e e l  bound to  re v e r s e  th e  d e c is io n  
o f  a  low er S h a r i* a  c o u r t ,  p ro v id ed  i t  i s  based  ojj some a u th o r i ty ,  
no m a tte r  how weak.
14 . T h is  view  i s  sh a red  by th e  ju d g es  o f th e  S h a r i1 a  C ourt o f  
Appeal o f  N o rth e rn  N ig e r ia .
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P a r t  1 *
D e f in i t io n s  : The o n ly  te rm s t h a t  need d e f in in g  a t  t h i s  s ta g e
a re  (a )  N o rth e rn  N ig e r ia ,  and (b) S h a r i * a  c o u r t s .
( a ) .  N o rth e rn  N ig e r ia .
N o rth e rn  N ig e r ia  h a s  to  be d e f in e d  f o r  th e  p u rp o se s  
o f  t h i s  t h e s i s  b e c a u se , a t  th e  moment o f w r i t in g ,  N o rth e rn  
N ig e r ia  i s  no lo n g e r  th e  p o l i t i c o - le g a l  e n t i t y  t h a t  i t  h a d , 
u n t i l  r e c e n t ly ,  b e e n . ^
F o r th e  p u rp o ses  o f  t h i s  t h e s i s ,  N o rth e rn  N ig e r ia  
c o v e rs  an  a r e a  o f  p o l i t i c a l  geography  and a p e r io d  o f  p o l i t i ­
c a l  h i s t o r y  i n  West A f r ic a .  As i t s  h i s t o r y  i s  o f  v e ry  l i t t l e  
re le v a n c e  h e r e , i t  would s u f f i c e  to  d iv id e  i t  i n to  two p e r io d s  -
i .  The 19 t h  c e n tu ry  p e r io d  o f  th e  "Sokoto  C a l i f  a t e 11 and th e  
ffBornu E m pire", and
i i .  ^he 2 0 th  c e n tu ry  p e rio d  o f  th e  B r i t i s h  and p o s t - B r i t i s h  
N ig e r ia .
The Sokoto C a l i f a te  was e s ta b l i s h e d  i n  th e  e a r ly  
p a r t  o f  th e  1 9 th  c e n tu ry  by th e  F u la n i un d er th e  le a d e r s h ip  o f  
Shehu Usman b .  F odi ( h e r e in a f t e r  r e f e r r e d  to  a s  th e  Shehu) .
The aim o f  th e  fo u n d e rs  o f  th e  Sokoto C a lip h a te  was to  e s t a b l i s h  
a  " D a r -e l- I s l Im "  in  H ausaland ou t o f  th e  Kingdoms o f  G obir and
15* See th e  S ta te s  (C re a tio n  and T r a n s i t io n a l  P ro v is io n s )  D ecree 
1967» Laws o f  th e  F e d e ra l  R epub lic  o f  N ig e r ia ,  1967*
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o th e r  Hausa s t a t e s  i n  t h a t  p a r t  o f  West A f r ic a .  To t h i s  end
th e  Shehu re c e iv e d  th e  a l l e g ia n c e  ( th e  b a y 1a ) o f  h i s  fo l lo w e rs ,
th e  e f f e c t  o f  which was to  make him , c o n s t i t u t i o n a l l y ,  th e
A m lrul Mflmineen. He, i n  t u r n ,  a p p o in te d  some o f  h i s  fo l lo w e rs
a s  a m irs  (g o v e rn o rs )  o f  th e  v a r io u s  p ro v in c e s  o f  th e  c o u n try
th e y  were d e te rm in ed  to  make in to  D a r -e l- I s lS m . (T h is  was to
be done by means o f  J i h a d , w ars waged u n d er th e  le a d e r s h ip  o f
th e  Shehu and h i s  a m ir s ; th e  Shehu n o t ta k in g  an  a c t iv e  p a r t
w h ile  th e  am irs  conducted  t h e i r  cam paigns i n  th e  p ro v in c e s ) .
W ith in  a  r e l a t i v e l y  s h o r t  tim e D a r-e l- I s l5 m  was e s t a b l i s h e d ,
co v e rin g  most o f  th e  N o rth e rn  S ta te s  o f  p re s e n t-d a y  N ig e r ia ,
a s  w e ll  a s  p a r t s  o f th e  p re s e n t-d a y  N iger R e p u b lic , Cameroun
R epub lic  and a  sm a ll p a r t  o f  th e  w est o f  so u th e rn  N ig e r ia ,  so u th
o f  th e  R iv e r  N ig e r . Sokoto was th e  s p i r i t u a l  and th e  p o l i t i c a l
c e n tre  and c a p i t a l  o f  th e  C a lip h a te .  I t  i s  th e r e f o r e  a p p ro p r ia te
l 6 sto  c a l l  i t  " th e  Sokoto C a l ip h a te ."
The Sokoto C a lip h a te  c o n tin u ed  i n  e x is te n c e  a s  a  s in g le  
bu t q u a s i - f e d e r a l  e n t i t y  from ab o u t 180^ u n t i l  th e  B r i t i s h  
conquest o f  th e  t e r r i t o r y  i n  1903* I t  d id  n o t owe a l le g ia n c e
16 . See D. M. L as t : The Sokoto C a l ip h a te , Longmans, London,
1967» C hap te r 3- H. A. S . Jo h n s to n , The F u la n i  Empire o f  S oko to , 
London, 19&71 C h ap te r *f.
16a . I b id .
to  th e  Ottoman E m pire, a lth o u g h  th e r e  was some o f f i c i a l  i n t e r ­
co u rse  betw een them . T h is  was v e ry  l i t t l e ,  and m ain ly  i n  th e  
form o f co rresp o n d en ce  betw een Sokoto and th e  Ottoman G overnor 
o f  T r ip o l i .  The Shehu h im s e lf ,  and o th e r  c o n s t i t u t io n a l  
t h e o r i s t s  among th e  le a d e r s h ip ,  to o k  th e  view th a t  i t  was 
l e g i t im a te  to  have two C a l i f a s  a t  th e  same tim e i f  th e  d is ta n c e  
betw een t h e i r  two t e r r i t o r i e s  j u s t i f i e d  hav ing  two C a l i f a s .
I n  one o f  h i s  books th e  Shehu s t a te d  t h a t  th e  appo in tm ent o f 
th e  Am lrul Mllmineen ( i . e .  C a l i f a )  was o b l ig a to ry  on th e  p e o p le . 
I n  o th e r  w ords, i t  was no t j u s t  som ething  t h a t  was r i g h t ,  bu t 
i n  th o se  c irc u m s ta n c e s , i t  was w S jib .
The Bornu E m pire, on th e  o th e r  hand , was in  e x is te n c e  
much e a r l i e r  th a n  th e  Sokoto C a l i f a t e , and had much c lo s e r  
l i n k s  w ith  th e  Ottoman p ro v in c e s  o f  A f r ic a ,  though  i t ,  to o , 
was n ev er p a r t  o f  th e  Ottoman E m pire. When th e  Sokoto C a l i f a te  
came in to  e x is te n c e ,  i t  e x is te d  s id e  by s id e  w ith  th e  Bortnu 
E m pire, n e i th e r  re c o g n iz in g  th e  le g i t im a c y  o f  th e  o th e r ,  and
boundary  and o th e r  d is p u te s  were o c c a s io n a l ly  s e t t l e d  by w ars -
l8d e s p i te  t h e i r  common a l le g ia n c e  to  Is la m .
17* See th e  Shehu1s  W ath lqat a h l-a l-S u d a n , t r a n s l a t i o n  by 
A. D. B iv a r , J o u rn a l  o f A fr ic a n  H is to r y , V ol. I I ,  No. 2 , 1961,
pp. 235-2
l 8 .  See H. A. S . Johnson , o p . c i t . ,  C h ap te r 7-
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The Bornu Empire covered  most o f  p re s e n t-d a y  Bornu 
p ro v in c e  i n  th e  N o r th -E a s te r  S ta te  o f  N ig e r ia ;  la rg e  p a r t s  
o f  th e  p re s e n t-d a y  Chad R epub lic  and p a r t s  o f  th e  Cameroun 
and N ig e r R ep u b lic s  o f  to d a y .
When th e  B r i t i s h  came in  th e  e a r ly  20 th  c e n tu ry  and 
donquered most o f  th e  t e r r i t o r i e s  o f  th e  two e m p ire s , th e y  
am algam ated them in to  one " P r o t e c to r a t e " , w ith  o th e r  p a r t s  o f 
th e  t e r r i t o r i e s  u n d er th e  B r i t i s h  c o n tr o l  so u th  o f  th e  R iv e rs  
N ig e r and Benue. However, i n  due co u rse  th e s e  p a r t s  o f  th e  
Sokoto and Bornu Em pires th a t  were now p a r t  o f  th e  "Colony and 
P r o te c to r a te  o f  N ig e r ia "  became th e  "N o rth e rn  P ro v in c e s"  o f 
N ig e r ia ,  un d er a  L ie u te n a n t-G o v e rn o r . They formed a q u q s i-  
autonom ous p o l i t i c a l  e n t i t y .  T h is  s t a t e  o f  a f f a i r s  co n tin u ed
19
u n t i l  195^ when a  f e d e r a l  c o n s t i t u t io n  was fo rm a lly  in tro d u c e d . 
The new f e d e r a l  c o n s t i t u t io n  d iv id e d  N ig e r ia  in to  th re e  
autonom ous s t a t e s  c a l le d  "R egions" -  th e  N o rth e rn , W estern  
and E a s te rn  R eg ions. These s t a t e s  were a ls o  c a l le d 'N o r th e r n  
N ig e r ia ,  W estern  N ig e r ia ,  and E a s te rn  N ig e r ia .
T h is c o n s t i t u t i o n a l  arrangem ent f o r  N ig e r ia  c o n tin u ed  
th ro u g h o u t th e  r e s t  o f  th e  B r i t i s h  r u le  in  N ig e r ia ,  and
19 . See Odumosu, ^-he N ig e r ia n  C o n s t i tu t io n  : H is to ry  and 
D evelopm ent, London, 1963» C hap te r 3*
when N ig e r ia  became in d ep en d en t th e  o n ly  m o d if ic a t io n  t h a t
was made was th e  c r e a t io n  o f a n o th e r  s t a t e  o u t o f  W estern
20N ig e r ia ,  T h is  was th e  Mid-West S t a t e .  Thus N o rth e rn
N ig e r ia  s t i l l  rem ained a  s in g le  e n t i t y ,  u n t i l  May 19&7i when
th e  f o u r - s t a t e s  f e d e r a l  s t r u c tu r e  o f N ig e r ia  was re p la c e d
21by a n o th e r  f e d e r a l  s t r u c tu r e  o f  tw e lve  s t a t e s .  S ix  o f  th e
newly c re a te d  tw e lve  s t a t e s  were carved  ou t o f th e  fo rm er
22N o rth e rn  N ig e r ia ,  and th ey  a re  s t i l l  r e f e r r e d  to  a s  th e  s ix
" n o r th e rn  s t a t e s " .  They s t i l l  m a in ta in  c e r t a i n  common s e r v ic e s  -  
n o ta b ly  th e  j u d ic ia r y  -  and th e r e  i s  a  body known a s  th e  
" In te r im  Common S e rv ic e s  Agency" i n  Kaduna, th e  c a p i t a l  o f  th e
23form er N o rth e rn  N ig e r ia ,  w hich a d m in is te r s  th e  common s e r v i c e s .  
Thus, f o r  exam ple, th e re  i s  o n ly  one C h ief J u s t i c e  f o r  a l l  th e  
s ix  n o r th e rn  s t a t e s  -  th e  C h ief J u s t i c e  o f  th e  fo rm er N othern  
N ig e r ia .  There i s  a ls o  on ly  one Grand Khadi f o r  a l l  th e  s ix  
s t a t e s ,  th e  Grand Khadi o f  th e  form er N o rth e rn  N ig e r ia .  I n
20. The M id-W estern R egion Act (No. 6 o f  1 9 62 ).
21 . See th e  S ta te s  (C re a tio n  and T r a n s i t io n a l  P ro v is io n s )  D ecree , 
1967 i Laws o f  th e  F e d e ra l R epub lic  o f  N ig e r ia ,  1967*
22 . These a re  th e  N orth  E a s te rn , N orth  W estern , N orth C e n tr a l ,  
Kano, B en u e-P la teau  and Kwara S t a te s .
23* See th e  In te r im  Common S e rv ic e s  Agency D ecree, 1968, Laws 
o f  N o rth ern  N ig e r ia  and th e  In te r im  A d m in is tra t iv e  C o u n c il,
1967 and 1968.
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a d d i t io n  to  th e  common s e r v ic e s ,  th e r e  i s  a  g r e a t  d e a l  o f
u n ifo rm ity  i n  th e  l e g i s l a t i v e  and a d m in is t r a t iv e  p a t t e r n s  o f
th e  s ix  s t a t e s :  f i r s t ,  th e  C o n s t i tu t io n  o f  th e  fo rm er N o rth e rn
N ig e r ia ,  w ith  th e  m o d if ic a t io n s  i t  s u f f e r e d  a s  a  r e s u l t  o f  th e
m i l i t a r y  ta k e -o v e r ,  form s th e  C o n s t i tu t io n  o f  each  o f  th e  s ix
s t a t e s  -  s u b je c t  o f  cou rse  to  amendments and changes by th e
24s t a t e s  i f ,  and a s ,  th e y  d e s i r e .  S econd ly , th e  N o rth ern
N ig e r ia  High Court Law i s  th e  High C ourt Law o f  each  o f th e  
25s t a t e s ;  and t h i r d l y  -  and o f  g r e a t e r  re le v a n c e  f o r  th e  pu rp o se
o f  t h i s  t h e s i s  -  th e  r e c e n t ly  p rom ulgated  ffA rea C o u rts  E d ic t s ”
( i . e .  ”n a t iv e  c o u r ts ” l e g i s l a t i o n )  by each  o f  th e  s ix  s t a t e s
2^a re  i d e n t i c a l .  And t h i s  i d e n t i t y  o f  en ac tm en ts  i n
th e  f i e l d  o f  j u d i c i a l  a d m in is t r a t io n  (a s  w e ll  a s  th e  s i m i l a r i t y
o f l e g i s l a t i o n  i n  o th e r  f i e l d s )  i s  l i k e l y  to  rem ain  th e  t r e n d
27f o r  some tim e to  come.
24 . The S ta te s  (C re a tio n  and T r a n s i t io n a l  P ro v is io n s )  D ecree , 
Laws o f  th e  F e d e ra l  R epub lic  o f  N ig e r ia ,  1967» S . l  (5 )-
25 . I b id .
26 . See th e  A rea C ourts  E d ic t ,  1967 , o f  e ac h c f  th e  s ix  n o r th e rn  
s t a t e s .
27 . Thus, th e  l i f e  o f  th e  I .C .S .A . i s  ex tended  a n n u a lly  and 
th e  ”Law O f f ic e r s ” o f th e  S ta te s  meet r e g u la r ly  i n  Kaduna to  
d is c u s s  a l l  m a t te r s  co n ce rn in g  law  refo rm  and l e g i s l a t i o n  
g e n e r a l ly .  See th e  M inutes o f  S h a rfa  C ourt o f  A ppeal J u s t i c e s  
C o n fe ren ce , December 1971*
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I t  i s  f o r  th e  above re a so n s  t h a t  th e  name "N o rth ern
N ig e r ia ” i s  used  in  t h i s  t h e s i s ,  even  though i t  i s  p o l i t i c a l l y
i n c o r r e c t .  I t  i s  t r u e  t h a t  no t e v e ry  p a r t  o f  N o rth e rn  N ig e r ia
23i s  un d er th e  sway o f th e  S h a r ia  law , b u t th e  f a c t  t h a t  S h a ria
29C o u rts  a re  found i n  a l l  th e  s t a t e s  and i n  most p a r t s  o f  each 
s t a t e  j u s t i f i e s  th e  b la n k e t  u se  o f  th e  name.
( b ) . S hari'a  C o u rts
The N ig e ria n  l e g a l  system , a s  i t  o p e ra te s  in  N o rth ern
N ig e r ia ,  p ro v id e s  f o r  a  ju d ic ia r y  which has two b ran c h es  o f
c o u rt  sy s tem s. There i s  f i r s t  th e  im ported  m odel, th e  E n g lish
30type  o f c o u r ts  which a d m in is te r  th e  re c e iv e d  E n g lish  Law.
These a re  : th e  High C o u rt, s t a f f e d  by th e  C h ief J u s t i c e ,
th e  S e n io r  P u isn e  Judge and o th e r  Judges o f  th e  High C ourt; 
and th e  M a g is tra te s  and D i s t r i c t  C o u rts , s t a f f e d  by M a g is tra te s  
and D i s t r i c t  Judges o f v a r io u s  g ra d e s . These c o u r ts  a re  few
28. Non-Shari*a n a tiv e  c o u r ts  a re  found m ain ly  i n  p a r t s  o f 
Kwara and B en u e-P la teau  S t a t e s .
29* There i s  a  D iv is io n  o f  th e  Shard!a C ourt o f  A ppeal i n  each  
o f  th e  S t a te s .
3 0 . See th e  High Court Law, Laws o f  N o rth e rn  N ig e r ia ,  1903*
S .2 8 ; The D i s t r i c t  C o u rts  Law, i b i d ,  S .23-
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i n  number and th e y  d e a l  w ith  th e  more complex c i v i l  a s  w e ll
a s  c r im in a l  c a s e s ,  u s u a l ly  in v o lv in g  e lem en ts  fo re ig n  to  th e
n a t iv e  s o c ie ty  and n a t iv e  law . Such c a s e s  a r e ,  a s  a  r u l e ,
governed  by E n g lish  l a w . ^
S econd ly , th e r e  a re  th e  c o u r ts  w hich , u n t i l  r e c e n t ly ,
were c a l le d  th e  ’’n a t iv e  c o u r t s ’’, and a re  now renamed th e  ’’Area 
32C o u rts” . They a re  many and a re  s t a f f e d  by v a r io u s  g ra d e s
33o f  A lk a l i s  and o th e r  n a tiv e  c o u r t  ju d g e s . They have b o th
c i v i l  and c r im in a l  j u r i s d i c t i o n s ,  b u t t h e i r  j u r i s d i c t i o n  i s
l a r g e ly  co n fin e d  to  ’’n a t iv e s ” and i n  c i v i l  m a t te r s  to  c a se s
3kgoverned  by n a t iv e  law  and dustom .
A v e ry  la r g e  number -  in d eed  th e  m a jo r i ty  o f  n a tiv e  
c o u r ts  -  aoie p re s id e d  o v e r by A la k a l is  who a re  le a rn e d  (o r  a re
31 . See C h ap te r I ,  P a r t  2 , below .
3 2 . See th e  Area C ourts  E d ic t ,  No. 1 o f  1967* Laws o f  th e  N o rth - 
E a s te rn  S ta te  o f  N ig e r ia ,  S .3 and th e  o th e r  S ta te s  E d ic ts .
3 3 . A ccording to  th e  a v a i la b le  s t a t i s t i c s ,  th e r e  a re  i n  th e  N orth  
E a s te rn  S ta te  (se e  N o rth -E a s t S ta te  G a z e t te , 1968 C o l le c t io n )  f o r  
exam ple, 1^-1 A rea C o u rts , o f  which 113 a re  what a re  h e re  term ed 
’’S h a r i1 a  c o u r t s ” . Compare t h i s  number w ith  1 High C ourt and 5 
M a g is t r a te s ’ c o u r ts  o f  v a r io u s  g ra d e s . The a v a i la b le  f ig u r e s  f o r  
N o rth e rn  N ig e r ia  a s  a  whole show t h a t  th e r e  w ere , i n  1966, 737 
c o u r ts  o f  th e  v a r io u s  g ra d e s .  Of t h e s e ,  339 were a l k a l i  c o u r ts  
( i . e .  S h a r i1 a  c o u r t s ) .  ( In fo rm a tio n  o b ta in e d  from th e  R e g is try
o f  th e  High C ourt o f  J u s t i c e ,  Kaduna, com piled  by Mr. W. B u rn e tt ,  
o ne-tim e  Com m issioner f o r  N a tiv e  C o u rts , N o rth e rn  N ig e r ia .  M a te r ia l  
from t h i s  i s  h e r e a f t e r  r e f e r r e d  to  a s  B u rn e tt  N o te s .)
3k.  See below , C h ap te r I ,  P a r t  2 .
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supposed to  be le a rn e d )  i n  I s la m ic  Law. These a re  th e  C o u rts
r e f e r r e d  to  i n  t h i s  t h e s i s  a s  th e  " Shari^a C o u rtsTT. They have
been i n  e x is te n c e  i n  some o rg a n ise d  form o r  o th e r  f o r  o v e r
35a c e n tu ry  and a  h a l f .  The " n a t iv e  law and custom " t h a t  th e y
r 36a re  re q u ire d  to  ap p ly  i s  th e  S h a r ia .
35- From th e  tim e o f th e  Sokoto C a l i f a t e .  See th e  Shehuf s  W ath iqat 
op. c i t .
3 6 . Under th e  N a tive  C ourts  Law, n a t iv e  law  in c lu d e s  "Moslem 
Law" -  see  th e  ^ a t iv e  C ourts  Law, Laws o f  N o rth e rn  N ig e r ia ,
1963 i S .2 . A lso , th e  High C ourt Law, i b i d ,  S .2 .
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The N ig e ria n  L egal System
1 . C o n s t i tu t io n a l  S t ru c tu re
N ig e r ia  i s  a  f e d e r a t io n  o f  tw e lve  s t a t e s  w ith  t h i r -
37te e n  governm ents and l e g i s l a t i v e  a u t h o r i t i e s .  L e g is la t iv e  
power i s  sh a red  betw een th e  F e d e ra l  l e g i s l a t u r e  and th e  S ta te  
l e g i s l a t u r e s .  The F e d e ra l l e g i s l a t u r e  i s  a  l e g i s l a t u r e  o f 
enum erated powers : i t  can o n ly  l e g i s l a t e  i n  r e s p e c t  o f
c e r t a i n  enum erated  s u b je c t s ,  w h ile  th e  S ta te  l e g i s l a t u r e s
have th e  power to  l e g i s l a t e  i n  r e s p e c t  o f  o v e rjr th in g  e ls e  no t
38s p e c i f ie d  a s  a  F e d e ra l m a t te r .
The F e d e ra l C o n s t i tu t io n  c o n ta in s  a  c e r t a i n  number
o f  s e c t io n s  which cannot be l e g i s l a t i v e l y  in f r in g e d  e i t h e r
by th e  F e d e ra l o r  th e  S ta te  l e g i s l a t u r e s .  F o r exam ple, th e
39s e c t io n s  d e a lin g  w ith  th e  "Fundam ental Human R ig h ts " , and 
th o se  d e a lin g  w ith  th e  Supreme C ourt o f  N ig e r ia ,  and th e  r ig h t
37* The F e d e ra l Government and F e d e ra l  l e g i s l a t u r e  and th e  
Governments and L e g is la tu r e s  o f each  o f  th e  tw e lv e  S ta te s  o f 
th e  F e d e ra l  R e p u b lic .
3 8 . See th e  C o n s t i tu t io n  o f  th e  F e d e ra l  R epub lic  o f  N ig e r ia , 
19b31 th e  L e g is la t iv e  L i s t s .  At th e  moment th e s e  a re  i n  a  
s t a t e  o f f lu x .  See f . n .  k l  below .
39* I b id ,  S.^f. Now, n e e d le s s  to  p o in t  o u t ,  a  dead l e t t e r  
under th e  M i l i t a r y  Regime.
o f  a p p e a l to  i t  i n  c e r t a i n  s p e c i f i e d  c a s e s .  These be long  to  
th e  c a te g o ry  o f  "en tre n c h e d "  s e c t io n s  w hich may no t be i n ­
f r in g e d ;  and th e y  can o n ly  be amended o r  re p e a le d  by a
4os p e c ia l  l e g i s l a t i v e  p ro c e d u re .
S u b je c t to  th e  above, th e  C o n s t i tu t io n  p ro v id e s , i n  
th e  S chedu les  to  th e  C o n s t i tu t io n ,  two " L e g is la t iv e  L is t s "  -  
th e  "E x c lu s iv e "  and th e  "C o n cu rren t"  l i s t s .  The f i r s t  con­
t a i n s  th o se  s u b je c t - m a t te r s  which a re  th e  e x c lu s iv e  p re s e rv e  
o f  th e  F e d e ra l  L e g is la tu r e ,  and S ta te  L e g is la tu r e s  have no 
power to  l e g i s l a t e  i n  th o se  f i e l d s .  They in c lu d e  : F o re ig n
A f f a i r s ,  D efence, T elecom m unications, Companies, Banking, 
Exchange C o n tro l, C urrency and C oinage, th e  N ig e r ia  . P o l ic e ,  
e t c .  The "C o n cu rren t"  l i s t ,  on th e  o th e r  hand , c o n ta in s  th o se  
s u b je c t - m a t te r s  i n  r e s p e c t  o f  w hich b o th  th e  F e d e ra l  and th e  
S ta te s  L e g is la tu r e s  have power to  l e g i s l a t e ;  b u t t h i s  i s  
s u b je c t  to  th e  p ro v iso  t h a t  i f  th e r e  i s  a c o n f l i c t  betw een 
a  S ta te  and a  F e d e ra l  l e g i s l a t i o n  i n  any o f  th e  m a tte r s  i n  
th e  "C o n cu rren t"  l i s t ,  th e  F e d e ra l  l e g i s l a t i o n  o v e r r id e s  th e  
S ta te  l e g i s l a t i o n .  The l i s t  in c lu d e s  such  m a t te r s  a s
40 . I b id .
41 . S .6 9 , i b i d .
A n t iq u i t i e s  and A rc h iv e s , th e  p rom otion  o f  T ourism , L abour,
H igher E d u c a tio n , e t c .
The S ta te  L e g is la tu r e s  have what a re  known a s  th e
"R e s id u a l pow ers11 : e v e ry th in g  e ls e  no t m entioned i n  th e  two
L e g i s l a t iv e  L i s t s  i s  w i th in  th e  power o f  th e  S ta te s  to  l e g i s l a t e  
42on . The most im p o rtan t power which th e  S ta te  L e g is la tu r e s
have i s  p e rh ap s  th e  power to  make law s f o r  th e  p e ac e , o rd e r
43
and good governm ent o f  th e  S t a t e .  To t h i s  end v a r io u s  law s 
have been  e n a c te d  by th e  S ta te s  -  f o r  example law s on th e
44ju d ic i a r y ,  l i k e  th e  High Court Law. However, th e  C o n s t i tu t io n s  
o f  th e  S ta te s  c o n ta in  d e f i n i t e  d i r e c t i v e s  co n ce rn in g  th e  e s t a ­
b lish m e n t o f th e  High C o u rts  and t h e i r  j u d i c i a l  s t a f f  (see  b e lo w ).
I n  c o n s id e r in g  th e  p ro v is io n s  o f  law s t h a t  r e g u la te  
th e  ju d ic ia r y  and j u d i c i a l  o r g a n is a t io n  g e n e r a l ly  I  s h a l l  
c o n fin e  m y se lf t o  th e  p ro v is io n s  o f  th e  C o n s t i tu t io n  and Laws 
o f  th e  fo rm er N o rth e rn  R egion . T h is  i s  because  th e  p ro v is io n s  
i n  th e  o th e r  C o n s t i tu t io n s  and Laws on th e  s u b je c t  un d e r con­
s id e r a t io n  a re  s u b s t a n t i a l l y  i d e n t i c a l ,  and se co n d ly  because
42 . S . 69 (5 ) i b i d .
43 . See, e . g . ,  th e  C o n s t i tu t io n  o f  N o rth e rn  N ig e r ia ,  Laws o f  
N o rth e rn  N ig e r ia ,  19631 S .4 .
44. N. N. H. L. 1963.
43* C hap ter I ,  P a r t  2 .
th e  C o n s t i tu t io n  and th e  Laws o f  th e  fo rm er N o rth e rn  ^ eg io n
a re  (a s  p o in te d  ou t above) s t i l l  i n  fo rc e  i n  each  o f  th e  s ix
46n o r th e rn  S t a t e s ,  s u b je c t  to  some amendments and a d d i t io n s .
The C o n s t i tu t io n  (o f  th e  fo rm er N o rth e rn  Region)
p ro v id e s  t h a t  " th e r e  s h a l l  be a  High C ourt f o r  th e  R eg ion" ,
th e  ju d g es  o f  which a re  to  be th e  C h ief J u s t i c e  o f  th e  R egion
and such  number o f  o th e r  ju d g es  (n o t l e s s  th a n  s ix )  a s  may
47be p re s c r ib e d  by th e  R eg iona l L e g i s l a tu r e .  T h is  p r o v is io n
means t h a t  i t  i s  a  c o n s t i t u t io n a l  req u irem en t t h a t  th e r e  must
be a  High C ourt f o r  th e  N o rth e rn  R egion , and i t  i s  no t w i th in
th e  d i s c r e t i o n  o f  th e  R eg iona l L e g is la tu r e  to  e s t a b l i s h  one
o r  n o t to  e s t a b l i s h  one , a s  i t  may w ish .
The L e g is la tu r e  th e n  p a sse d  th e  High C ourt Law, un d er
w hifh  th e  "High C ourt o f  J u s t i c e  o f  N o rth e rn  N ig e ria "  was
e s t a b l i s h e d ,  w ith  a  bench c o n s is t in g  o f  th e  C h ief J u s t i c e ,
th e  S e n io r  P u isne  Judge ( i . e .  th e  Deputy C h ie f J u s t i c e )  and
48seven  o th e r  ju d g e s . I t  h as b o th  o r i g in a l  and a p p e l la te  
j u r i s d i c t i o n ,  th e  o r i g in a l  j u r i s d i c t i o n  b e in g  u n l im ite d , b o th
46. See above, fo o t  n o te  24 .
47* C o n s t i tu t io n  o f  N o rth e rn  N ig e r ia ,  Laws o f  N o rth ern  N ig e r ia ,  
1963, s . 30 .
48 . High C ourt Law, o p . c i t .  s . 4 .
i n  c i v i l  and c r im in a l  m a t te r s .  A ccording to  th e  High Court
Law, i t s  g e n e ra l  j u r i s d i c t i o n  i s  th e  same a s  t h a t  o f  "Her
49M a je s ty 's  High Court o f  J u s t i c e "  in  E ngland .
However, th e  High C ourt Law a ls o  p ro v id e s  th a t  th e
High C ourt i s  to  have no o r i g in a l  j u r i s d i c t i o n  in  a s u i t  o r
m a tte r  w hich i s  s u b je c t  to  th e  j u r i s d i c t i o n  o f  a  n a tiv e  c o u rt
and which r e l a t e s  to  m a rr ia g e , fa m ily  s t a t u s ,  g u a rd ia n sh ip
o f  c h i ld r e n  o r  in h e r i ta n c e  o r  o th e r  d i s p o s i t i o n  o f  p ro p e r ty  
50on d e a th . The e f f e c t  o f  t h i s  p r o v is io n  i s  th a t  th e  High 
C ourt h as  no o r i g in a l  j u r i s d i c t i o n  in  m a t te r s  co n ce rn in g  
fam ily  law  t, „ w i th in  th e  sp h e re  o f " n a t iv e  law  and custom" 
i r r e s p e c t i v e  o f w he ther such " n a t iv e  law  and custom ” i s  th e  
S h a r ia  o r  w hether i t  i s  a n o th e r  b rand  o f  " n a t iv e  law  and 
custom ". I t s  a p p e l la te  j u r i s d i c t i o n  i s  a ls o  s im i la r ly  c u r­
t a i l e d .  The C ourt h a s  a  g e n e ra l  a p p e l la te  j u r i s d i c t i o n  to  
h e a r  a p p e a ls  from th e  d e c is io n s  o f  a l l  su b o rd in a te  C o u rts ,
b u t i t  may no t h e a r  a p p e a ls  from th e  d e c is io n s  o f  S h a rifa
51C o u rts  o n "q u e s tio n s  r e l a t i n g  to  Moslem m a t te r s " .  "Q u estio n s
49* I b id ,  S .13 .
50 . I b id ,  S .17 (1) ( b ) .
51 . I b id ,  S .62; and see  a ls o  th e  S harifa  C ourt o f  Appeal 
Law, i b i d ,  S .11 .
r e l a t i n g  to  Moslem m a t te r s *1 has been  d e f in e d  b o th  i n  th e
N o rth e rn  N ig e ria n  C o n s t i tu t io n  and i n  th e  S h a r ia  C ourt o f 
52A ppeal Lav/, and th e  fo llo w in g  a re  s t a t e d  to  be q u e s t io n s  
o f  "Moslem m a tte r s "
i .  M arriage  concluded  u n d er "Moslem Law" (which term  
h as  a ls o  been  d e f in e d  and w i l l  be d is c u s se d  l a t e r ) .  
T h is  in c lu d e s  q u e s t io n s  on th e  d i s s o lu t io n  o f  such 
m a rr ia g e , fa m ily  r e l a t i o n s h i p s  depending  on i t  and 
g u a rd ia n sh ip  o f  i n f a n t s .
i i .  Where b o th  p a r t i e s  a re  M oslems, any q u e s t io n  
re g a rd in g  a  m a rr ia g e , i t s  d i s s o l u t i o n ,  fam ily  
r e l a t i o n s h i p ,  fo u n d lin g  o r  g u a rd ia n sh ip  o f  i n f a n t s .
i i i .  V/aq f , £ i f t ,  w i l l  and in h e r i ta n c e  where th e  endower, 
d o n o r, t e s t a t o r  o r  d eceased  i s  a  Moslem.
i v .  Q u estio n s  o f  Moslem Law re g a rd in g  an  i n f a n t ,  a  
p ro d ig a l  p e rso n  o r  a  p e rso n  oft unsound m ind, and
52 . The C o n s t i tu t io n  o f  N o rth e rn  N ig e r ia ,  i b i d ,  S .55 (5 ) ;  
The S h a rfa  C ourt o f  A ppeal Law, i b i d ,  S .1 1 .
q u e s t io n s  o f  m ain tenance  o r  g u a rd ia n sh ip  o f Moslems 
s u f f e r in g  from p h y s ic a l  o r  m en ta l i n f i r m i ty .
and
v . Where a l l  p a r t i e s  to  th e  p ro c e e d in g s , w hether th e y
a re  Moslems o r  n o t ,  have made a  w r i t t e n  re q u e s t  to
th e  C ourt o f th e  f i r s t  in s ta n c e  to  d e te rm in e  t h e i r  
d is p u te  under Moslem Law.
We may observe  t h a t  th e  p o s i t io n  o f  th e  S h a r ia  Law,
a t  l e a s t  i n  m a t te r s  o f  fa m ily  r e l a t i o n s ,  i s  c o n s id e re d  o f
s u f f i c i e n t  im portance  in  N o rth e rn  N ig e r ia  to  be m entioned in
th e  C o n s t i tu t io n .  We may a ls o  n o te  t h a t  even i n  o th e r  m a tte r s
g e n e r a l ly ,  th e  C o n s t i tu t io n  o f N o rth e rn  N ig e r ia  e n su re s  th a t
th e  S h a r i f  v iew p o in t i s  a t  l e a s t  made a v a i la b le  to  th e
L e g is la tu r e  b e fo re  i t  p a s se s  any m easu re . T hus, th e  (now
d e fu n c t)  N o rth e rn  House o f  C h ie fs  -  th e  Upper Chamber o f  th e
L e g is la tu r e  -  had among i t s  ex tfafficio  members, th e  "A dv ise r 
53on Moslem Law".
The above p ro v is io n s  o f  th e  High Court Law have th e
e f f e c t  o f e x c lu d in g  c e r t a in  S h a r ia  m a tte r s  from th e  j u r i s d i c t i o n
53* C o n s t i tu t io n  o f N o rth ern  N ig e r ia ,  i b i d ,  Ss 5 and 6 0
o f  th e  High C o u rt. Such m a t te r s  be long  to  th e  j u r i s d i c t i o n
o f th e  S h a r i1 a  c o u r ts  ( a t  f i r s t  i n s t a n c e ) ,  and th e  S h a r i ' a
C ourt o f  Appeal h as  th e  f i n a l  a p p e l la te  j u r i s d i c t i o n  in
th e  m a t te r s .  However, a lth o u g h  th e  a p p e l la te  j u r i s d i c t i o n
o f  th e  High C ourt h a s  n o t been  ex c lu d ed  i n  o th e r  c i v i l
m a t te r s  ( f o r  example c o n tr a c t  and t o r t )  o r ig in a t in g  from
th e  S h a r i1 a  c o u r t s ,  in  p r a c t i c e  th e s e  m a t te r s  seldom go to  
5kth e  High C o u rt. And even when th e y  go to  th e  High C ourt 
th e y  a re  d e a l t  w ith  by a  judge o f th e  S h a r i1 a  C ourt o f 
Appeal because  a l l  a p p e a ls  coming from th e  n a t iv e  c o u r ts  to  
th e  High C ourt a re  hearihl by th e  High C ourt (N a tive  C o u rts  
A ppeals) D iv is io n .  T h is D iv is io n  i s  c o n s t i tu t e d  to  in c lu d e  
a  S h a r i1 a  C ourt o f  A ppeal ju d g e .
The High C ourt i s  th e  h ig h e s t  o f  th e  "E n g lish  ty p e"  
o f  c o u r ts  in  N o rth e rn  N ig e r ia .  A ppeals from i t  go d i r e c t l y  
to  th e  F e d e ra l Supreme C ourt i n  L agos. (However, i t  may be 
p o in te d  ou t t h a t  S ta te  L e g is la tu r e s  a re  f u l l y  com petent to  
e s t a b l i s h  C ourts  o f  Appeal t h a t  would h e a r  a p p e a ls  from th e
5k» The t o t a l  number o f a p p e a ls  w ith in  th e  n a t iv e  co u rts*  
s t r u c tu r e  f o r  th e  C a len d ar y e a r  196*f, f o r  exam ple, i s  2 ,3 ^5  
c a s e s .  Of th e s e  o n ly  l 6 l  c a se s  (m ain ly  c r im in a l  c a se s )  went 
to  th e  High C o u rt. See B u rn e tt N o te s , High C ourt o f J u s t i c e ,  
Kaduna.
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High C o u rt, b u t t h i s  h a s  n o t been  done i n  any o f  th e
N o rth e rn  S t a t e s ) .
Below th e  High C ourt a re  two o th e r  " E n g lish ” c o u r ts  :
th e  " D i s t r i c t  C o u rts” e s ta b l i s h e d  by and under th e  p ro v is io n s
55o f  th e  D i s t r i c t  C o u rts  Law, and " M a g is tra te s  C o u rts"  e s ta b ­
l i s h e d  by and u n d er th e  p ro v is io n s  o f  th e  C rim in a l P rocedure
56Code Law. The D i s t r i c t  C o u rts  a re  c o u r ts  o f  c i v i l  j u r i s ­
d i c t i o n  o n ly , w h ile  th e  M a g is t r a te s  C o u rts  a re  o f  c r im in a l  
j u r i s d i c t i o n  o n ly .
The D i s t r i c t  C o u rts  Law p ro v id e s  t h a t  th e  j u r i s ­
d i c t i o n  o f th e  D i s t r i c t  C o u rts  i s  c o n fin e d  to  c i v i l  c a se s
where th e  v a lu e  o f  th e  m a tte r  i n  l i t i g a t i o n  does no t exceed
57a s p e c i f i e d  am ount. The Law a ls o  p ro v id e s  t h a t  th e  C ou rts  
a re  to  a p p ly , i n  e f f e c t ,  E n g lish  Law. T h is p ro v is io n  (o f  th e  
law  th e  D i s t r i c t  C ourts  may a p p ly )  i s  i d e n t i c a l  w ith  th e
58p ro v is io n  o f  th e  High C ourt Law i n  r e s p e c t  o f  th e  same m a t te r .  
However, " n a t iv e  law  and custom " i s  no t e n t i r e l y  ex c lu d ed , 
because  i n  c e r t a in  c irc u m sta n ce s  i t  may be a p p lie d  by th e
55* The D i s t r i c t  C o u rts  Law, i b i d ,  S .3*
3 6 . The C rim in a l P rocedu re  Code, i b i d ,  e s p e c ia l ly  S s . *f, 6 and 8 .
57- The D i s t r i c t  C ou rts  Law, i b i d ,  S s . 13 and 1^ .
5 8 . I b id ,  S s . 23 and 23; and c f .  th e  High Court Law, i b id ,
S s . 28 and 5k.
C o u rts . (T h is  i s  th e  case  w ith  th e  High C ourt a s  w e l l ) .
The Laws -  b o th  th e  High Court and th e  D i s t r i c t  C o u rts  Laws -
p ro v id e , f o r  exam ple, t h a t  i n  a  t r a n s a c t io n  betw een a  " n a t iv e "
and a  n o n - " n a t iv e " , i f  th e  a p p l i c a t io n  o f E n g lish  law  was
e i t h e r  no t en v isag ed  by th e  p a r t i e s ,  o r  i f  th e  a p p l ic a t io n
o f  E n g lish  law  w i l l  r e s u l t  i n  an  i n j u s t i c e  to  one o f th e
59p a r t i e s ,  th e n  n a tiv e  law and custom  may be a p p l ie d .  They
a ls o  p ro v id e  th a t  a  p e rso n  may no t be d e p riv e d  o f  any b e n e f i t
under n a t iv e  law  and custom . Thus, E n g lish  law  i s  th e  law  o f
th e s e  C o u rts  ( D i s t r i c t  C o u rts  and th e  High C ourt) w ith  n a t iv e
law  and custom  a p p ly in g  o n ly  i n  v e ry  few and e x c e p tio n a l  c a s e s .
6 l
T h e ir  p ro ced u re  i s  a ls o  governed  by E n g lish  law .
The M a g is tr a te s  C o u rts , w hich a re  c o u r ts  o f  c r im in a l  
j u r i s d i c t i o n  o n ly , ap p ly  th e  P en a l Code and o th e r  p e n a l e n a c t­
m en ts . The C rim in a l P rocedure  Code i s  t h e i r  law  o f p ro c e d u re ,
59- ^he High C ourt Law, i b i d ,  S.3*f; D i s t r i c t  C o u rts  Law, 
i b i d ,  S .23 *
60 . Sometimes h e s i t a n t l y .  Thus, th e  F e d e ra l  Supreme Court 
o v e rru le d  a  Kaduna High Court d e c is io n  (by B e llo  S .P . J . )  t h a t  
a  Muslim canno t o u s t th e  Shari'a  Law o f  in h e r i ta n c e  by making 
a  w i l l  i n  th e  E n g lish  form under th e  W ills  Act -  see  
Adesubokan v E asak i Yunusa, F e d e ra l  Supreme C ourt Case No.
sc /2 5 /7 0 .
61 . High. Court Law, i b i d ,  S .55-
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and th e  E vidence Law -  which g o v ern s b o th  th e  D i s t r i c t  C ourts  
and th e  High C ourt -  i s  b in d in g  upon them .
The above th r e e  c o u r ts  have alm ost e v e ry th in g  in
common : th e  ty}?e o f  law  th e y  a p p ly , t h e i r  p ro c e d u re , th e
62o f f i c i a l  language  o f  th e  c o u r ts ,  and th e  no t u n im p o rtan t 
f a c t  t h a t  a d v o c a te s  have a  r i g h t  o f  au d ien ce  i n  th e  c o u r t s .
S ide by s id e  w ith  th e  "E n g lish  law " c o u r ts ,  i s  th e  
n a t iv e  c o u r ts  system  which com prises th e  d i f f e r e n t  g fa d e s  o f 
n a t iv e  c o u r ts  and th e  S h a r ia  Court o f  A ppeal. The n a tiv e  
c o u r ts  w&re e s ta b l is h e d  under th e  N a tiv e  C o u rts  Law (which 
h as  now been  re e n a c te d  in  th e  N o rth e rn  S ta te s  i n  th e  form o f
63A rea C o u rts  E d ic ts  ) .  T h e ir  j u r i s d i c t i o n  (and pow ers) 
depends upon t h e i r  g ra d e s , and th e  "W arran t" e s t a b l i s h in g  them.* 
B u t, b r i e f l y ,  th e y  may be d iv id e d  i n to  th r e e  c a te g o r ie s  :
1 . th o se  hav ing  c r im in a l j u r i s d i c t i o n  o n ly
i i .  th o se  hav ing  c i v i l  j u r i s d i c t i o n  o n ly , and
65i i i .  th o se  hav ing  b o th  c i v i l  and c r im in a l  j u r i s d i c t i o n .
62 . i . e .  E n g lish
63« S ince  th e  M i l i t a r y  ta k e  o v e r , S ta te  Government l e g i s l a t i o n  
i s  by E d ic ts  un d e r th e  hands o f th e  S ta te  G overnors.
6k.  See C hap te r I ,  P a r t  2 below .
6 3 . Area C o u rts  whose j u r i s d i c t i o n  i s  s o le ly  c r im in a l  o r  
s o l e ly  c i v i l  a re  found o n ly  i n  th e  N orth  E a s te rn  S ta te .
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I n  c r im in a l  m a t te r s  th e y  a p p ly  th e  P en a l Code, v a r io u s  B ye-law s
and o th e r  p e n a l l e g i s l a t i o n  w hich th e y  have been  e x p re s s ly
66empowered to  a d m in is te r .  In  c r im in a l  p ro ced u re  th e y  a re
bound by c e r t a i n  s e c t io n s  o f  th e  Code o f  C rim ina l P rocedu re  -
h e r e i n a f t e r  r e f e r r e d  to  a s  th e  C .P .C ., -  and th e y  a re  to  be
67g e n e r a l ly  gu ided  by th e  p e s t  o f i t .  In  c i v i l  m a t te r s  th e y  
a r e ,  a s  a  g e n e ra l  r u l e ,  to  a p p ly  n a t iv e  law  and custom ; b u t 
i n  th e o ry  (though th ey  h a rd ly  e v e r  do so i n  p r a c t i c e )  th e y  
may app ly  E n g lish  law  i n  some c a s e s ,  'l’h e i r  p ro ced u re  in
c i v i l  m a tte r s  i s  governed  by th e  N a tiv e  C o u rts  (C iv i l  P ro ced u re )
- > 63^ u le s .
The term  ’’n a tiv e  c o u r ts ” i s ,  a s  e x p la in e d  e a r l i e r ,
a  g e n e r ic  term  w hich co v e rs  th e  v a r io u s  in d ig e n o u s  j u d i c i a l
t r ib u n a l s  which o r i g in a l l y  d isp e n se d  ’’n a t iv e ” j u s t i c e  o n ly .
These t r ib u n a l s  were c o n s t i tu te d  ’’n a t iv e  c o u r t s ” by th e
68a
N a tiv e  C ourts  Law and i t s  p re d e c e s s o r  e n a c tm e n ts . They 
in c lu d e  a l l  th e  Sharifa C ou rts  and ’’n a t iv e  law  and custom ” i s
66 . The F e d e ra l C o n s t i tu t io n  o f N ig e r ia ,  S .22 , p r o h ib i t s  
th e  a p p l ic a t io n  o f  n o n - s ta tu to ry  c r im in a l  law . See a ls o  th e  
P en a l Code Law, Laws o f  N o rth e rn  N ig e r ia ,  1963? S .6 .
67. c . p. c . s . 386.
68. Now th e  A rea C ourts  ( C iv i l  Tr 0 c ed u re ) H u les, 1971- 
68a. Laws o f N o rth ern  N ig e r ia ,  1963-
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6q
defined to include Shari*a law. and therefore Sharia Courts
70
are governed by all the legislation on native courts.
Although the demarcation of their respective juris­
dictions seems clear enough, it is possible for the High 
Court and the Sharia Court of Appeal to have conflicting 
claims to jurisdiction in respect of a case on appeal from 
the Area Courts. In order.'to resolve such elaims, a special 
Court is established, called the Court of Resolution. It is 
staffed by the Chief Justice (as President), the Grand Khadi
and one Judge from the High Court and one from the Sharifa
71Court of Appeal.
69. See above, f.n. 3 6.
70. A historical sketch of them is given in Part 2 below.
71• See the Court of Resolution Law, Laws of Northern 
Nigeria, 19&3*
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P a r t  2 .
The "N a tiv e  C o u rts"  ; H i s t o r i c a l  S k e tc h .
Under I s la m ic  law th e  S ta te  i s  su b o rd in a te  to  th e
S h a r i1 a , and i t  i s  th e  S h a r i1 a  w hich la y s  down th e  g e n e ra l  form
and fu n c t io n s  o f  th e  S ta te  and a l l  th e  p u b lic  i n s t i t u t i o n s  o f
th e  S t a t e .  In d ee d , th e  l e g a l  b a s i s  o f th e  whole f a b r i c  o f
s o c i a l  o r g a n is a t io n  i s  th e  S h a r i* a ; ^  th e  S ta te  i t s e l f  may
be s a id  to  e x i s t  i n  o rd e r  to  c a r ry  o u t th e  g e n e ra l  d u ty  o f
2
e n fo rc in g  th e  S h a r i* a . I t  h as  no u n f e t te r e d  l e g i s l a t i v e  
pow ers, and such " a d m in is t r a t iv e  r e g u la t io n s "  a s  i t  makes 
must conform to  th e  S h a r i* a . The l e g a l  b a s i s  o f  any a c t io n ,  
any d e c is io n s  o r  any m easure ta k e n  by th e  S ta te  must r e s t  on 
th e  S h a ri * a . And w hether i n  f a c t  t h i s  r u le  i s  fo llow ed  and 
a c te d  upon o r  n o t ,  a t  l e a s t  l i p  s e rv ic e  i s  a lw ays p a id  to  i t
3
by an  I s la m ic  S t a t e .
1 . See th e  Shehu*s : ia n b lh u l-Ik h w a n , t r a n s l a t e d  by R. Palm er 
u n d e r th e  t i t l e :  An E a r ly  F u la n i Conception Islam  i n  th e  
J o u rn a l  o f A fr ic a n  S o c ie ty , 191^-» e s p e c i a l l y  p . 56; W ath lq a t-  
a h l-S u d an , o p . c i t . ;  K it& bul F a rq , t r a n s l a t e d  by H is k e t t  i n  
th e  J o u rn a l  o f  th e  Royal A s ia t ic  S o c ie ty , 1955* V ol. 23 , e sp e ­
c i a l l y  p . 570. See a ls o  th e  d is c u s s io n  on t h i s  i n  Abul A la MaudUdi: 
I s la m ic  Laws and C o n s t i tu t io n s , t r a n s l a t e d  by K ursh id  Ahmad,
L ah o re , 19^7, p p . 131-132*
2 . S ee , f o r  exam ple, MaudUdi, o p . c i t .  e s p e c i a l l y  p . 21 if.
3 .  See f o r  exam ple th e  P a k is ta n i  C o n s t i tu t io n  o f  1962, A r t .7 , 
which r e q u i r e s  a l l  s t a t e  o rg an s to  a c t  i n  co n fo rm ity  w ith  th e
^ P r in c ip le s  o f  P o licy" which i n  tu r n  pay l i p  s e rv ic e  to  th e  S h a r i* a .
As h as been p o in te d  ou t p re v io u s ly ,  th e  fo u n d ers  o f 
what l a t e r  became N o rth e rn  N ig e r ia  in te n d e d  t o ,  and d id ,  e s t a ­
b l i s h  a  s t a t e  based  on th e  S h a r i1 a  -  a  D a r -e l - I s la m . The 
b a s ic  law  was th e  S h a r i1 a . P u b lic  i n s t i t u t i o n s ,  l ik e  th e  
c o u r t s ,  w h ifh  th e  r u l e r s  o f th e  S ta te  e s t a b l i s h e d ,  were
e s ta b l i s h e d  i n  acco rdance  w ith  th e  in ju n c t io n s  and r e q u i r e -
4
m ents o f th e  S h a r i1 a ,  a s  th e y  u n d e rs to o d  i t .
When th e  B r i t i s h  e s ta b l i s h e d  th em se lv es  a s  th e  new
r u l e r s  o f th e  c o u n try  a  change o f p o l ic y  was ip s o  f a c to  wrought
th e  S h a ri * a  was no lo n g e r  th e  u l t im a te  b a s i s ,  th e  t e s t  o f
le g i t im a c y  f o r  S ta te  a c t i v i t y .  The new b a s i s  was now l e g i s -
5
l a t i o n  made by th e  new r u l e r s .  The a p p l i c a t io n  o f  th e  S h a r i1 a  
i t s e l f  depended on th e  law s in tro d u c e d  by th e  B r i t i s h .
The B r i t i s h ,  i n  acco rd an ce  w ith  t h e i r  p o l ic y  o f 
" I n d i r e c t  R u le" , a llow ed  th e  i n s t i t u t i o n s  o f  S ta te  and th e  
m achinery  o f  governm ent which were i n  e x is te n c e  to  co n tin u e  
fu n c t io n in g  w ith in  l i m i t s  and s u b je c t  to  c e r t a i n  c o n d i t io n s .
4 . See, e . g . ,  th e  Shehuf s  K ita b u l Farq op . c i t .  p . 57®; 
V /a th iq a t, op . c i t .  e s p e c ia l ly  p .  240.
5 . In  th e  form o f  "P ro c lam a tio n s"  i n  th e  e a r ly  days and
l a t e r  on O rd inances and R e g u la tio n s . Some o f  th e s e  a re  con­
s id e re d  below . Lugard was empowered by th e  N o rth ern  N ig e r ia
ur d e r  i n  C o u n c il, 1899i to  l e g i s l a t e  by P ro c la m a tio n . See 
Appendix  to  th e  Laws of  N o rth e rn  N ige r i a , 1910, p .695•
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They were content to impose a superstructure upon the indigenous 
system : the indigenous institutions were administering the
country, the British superstructure was controlling and super­
vising the native institutions in their administration of 
the country.^
We are only concerned here with the effect of this 
policy upon; and its working in respect of^the machinery of 
justice. We should therefore start at the point where Lugard, 
having been appointed High Commissioner'' for the Protectorate 
of Northern Nigeria, and having brought most of Northern 
Nigeria under British control, divided the Protectorate into
political divisions called "Provinces’1. Each of the Provinces
7
was put under the charge of a "Resident". Lugard legis­
lated by "Proclamation", and the first proclamation on the 
administration of justice to the general native population was 
the Native Courts Proclamation of 1900. This was enacted to 
provide "for the better regulation and control of native courts."
f a  e.g. "Native Authorities" headed by Emirs under the general 
control of the District Officer (the D.O.).
7 . See L ugard1s  Annual R ep o rts  on N o rth e rn  N ig e r ia , 1900-1911 
e .g .  p .8 .
8 . No. 5 of 1900.
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The main p ro v is io n s  o f  i n t e r e s t  a re  a s  fo llo w s  :
i .  The R& sident was empowered to  e s t a b l i s h  i n  h i s  
P ro v in ce  by w a rra n t un d e r h i s  hand , such n a tiv e  
c o u r ts  a s  he deemed f i t .  But th e  c o u r ts  were to  
be e s ta b l is h e d  w ith  th e  co n sen t o f  th e  Emir o r  
"Head C h ief"  o f  each  n a tiv e  a u th o r i ty  a r e a ,  and 
w ith  th e  ap p ro v a l o f  th e  High Com m issioner.
i i .  The c o u r ts  were to  a d m in is te r  n a t iv e  law  and custom 
p r e v a i l in g  i n  th e  a re a  o f j u r i s d i c t i o n  o f  each  
c o u rt  -  i n  b o th  c i v i l  and c r im in a l  m a t te r s .  I n  
c r im in a l  m a t te r s  th e y  m ight award any pun ishm ent, 
and in  c i v i l  m a t te r s  th e y  m ight make any o rd e r ,  t h a t  
n a t iv e  law  and custom a u th o r is e d  -  s u b je c t  to  th e  
c o n d it io n  t h a t  no inhuman tre a tm e n t ( l ik e  mayhem) 
could  be i n f l i c t e d .  And th e y  cou ld  n o t i n f l i c t
th e  p e n a l ty  o f  d e a th .
i i i .  The Emir o r  c h ie f  was to  a p p o in t th e  ju d g e s , s u b je c t  
to  th e  R e s i d e n t s  a p p ro v a l; where th e r e  was no Emir 
o r  c h ie f ,  th e  R e s id en t a p p o in te d  th e  ju d g e s .
43
i v .  The R e s id en t had th e  power to  e n te r  th e  c o u r ts  a t  
any tim e , and to  in s p e c t  them . He cou ld  t r a n s f e r  
a  case  from one c o u rt  to  a n o th e r ,  he co u ld  rev iew  
th e  f in d in g s  o f  a  c o u rt  and o rd e r  a  r e t r i a l  o r  
m odify th e  se n te n c e  (o r  th e  o rd e r )  o f th e  c o u r t s .
v . The p r a c t i c e  and p ro ced u re  o f th e  c o u r ts  was to  be 
governed by n a t iv e  law  and custom , s u b je c t  to  R ules 
t h a t  m ight be made by th e  High Com m issioner.
These p ro v is io n s  l a i d  dov/n th e  new p a t t e r n  o f  o rg a n i­
s a t io n  o f  n a tiv e  c o u r ts  and subsequen t enac tm en ts  co n tin u ed  to  
in c o rp o ra te  th e  su b s ta n c e  o f  th e  1900 P ro c la m a tio n . But th e  
p ro v is io n s  d id  n o t b r in g  about any fundam enta l p r a c t i c a l  
changes i n  the  n a tiv e  c o u r ts  system . The n a t iv e  c o u r ts  t h a t  
were i n  e x is te n c e  b e fo re  th e  P ro c la m a tio n  was prom ulgated  con­
t in u e d  to  fu n c t io n  a s  b e fo r e .  The o n ly  d i f f e r e n c e  now was 
th a t  th e y  were g iv en  a  w a rran t (by th e  new r u l e r s ) .  The w a rran t 
c o n ta in e d  th e  name o f th e  judge and d e f in e d  th e  a re a  o f  j u r i s ­
d i c t i o n  o f  th e  c o u r t .  The th e n  e x i s t in g  judge was a p p o in ted  
9
by th e  Emir and c o n tin u ed  i n  h i s  o f-fice  -  th e  w a rran t m ere ly
9* As w i l l  be seen  i n  C hap ter I I  below even t h i s  i s  n o t in  
c o n f l i c t  w ith  th e  Shari'a  p ro c e d u re .
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co n firm in g  him i n  h i s  p o s i t io n  -  and th e  t e r r i t o r i a l  l i m i t s  
o f  h i s  j u r i s d i c t i o n  c o n tin u ed  to  be c o -te rm in u s  w ith  one o f 
th e  a d m in is t r a t iv e  s u b - d iv is io n s  ( " D i s t r i c t s " )  o f  th e  e m ira te  
However, th e  w a rra n t l e f t  th e  C ourt i n  no doubt t h a t  ( a t  l e a s t  
i n  th e o ry )  i t  was th e  R esid en t who e s ta b l is h e d  th e  C o u rt, and 
t h a t  he e s ta b l is h e d  th e  Court by v i r tu e  o f  pow ers e n a b lin g  him 
i n  t h a t  b e h a lf  g ra n te d  by th e  P ro c la m a tio n . And, i n  a d d i t io n  
to  th e  C o u rts  t h a t  were in  e x is te n c e  a t  th e  tim e o f th e  e n a c t­
ment o f  th e  P ro c la m a tio n , some new C o u rts  were e s ta b l is h e d  
by th e  R e s id e n ts  i n  th o se  a re a s  t h a t  needed C o u rts  and had hone.
The n a t iv e  c o u r ts  th u s  e s ta b l i s h e d  (o r  deemed to
have been so  e s ta b l i s h e d )  had no j u r i s d i c t i o n  in  "cantonm ent
a re a s "  ( i . e .  a r e a s  re s e rv e d  by th e  B r i t i s h  f o r  Government
12o f f i c e s  and q u a r t e r s ) .  They a ls o  had no j u r i s d i c t i o n  o v e r 
n o n -n a t iv e s  o r  th o se  n a t iv e s  who were i n  th e  G o v ern m en ts  
s e r v ic e ,  and th e y  had no j u r i s d i c t i o n t o  t r y  s t a tu t o r y  o f fe n c e s  
o r  to  h e a r  c i v i l  c a se s  governed by E n g lish  law . To d e a l  w ith
10 . See L ugard1s  Annual R eport on N o rth e rn  N ig e r ia , I 9OO-I9I I .
11 . I b id .
1 2 . To t h i s  day th e s e  Cantonment A reas rem ain  o u ts id e  th e  j u r i s '  
d i c t i o n  o f  th e  S h a r ia  and o th e r  A rea C o u rts  -  . 1 . ~ . . .1
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a l l  these . . m a t te r s  th e r e  were e s ta b l is h e d  E n g lish  C ourts  
w hich were i n  no way connec ted  w ith  th e  n a t iv e  c o u r ts -  Thus 
th e r e  were two s e p a ra te  system s o f  c o u r t s ,  hav ing  no c o n n e c tio n  
w ith  each  o th e r  e i t h e r  by way o f  a p p e a ls ,  s u p e rv is io n  o r  in  
any o th e r  way. The o n ly  mode o f  c o n t r o l l in g  th e  n a tiv e  
c o u r ts  was a d m in is t r a t iv e  -  th e  R esid en t and , when thes.3 were 
a p p o in te d , o th e r  " P o l i t i c a l  O f f i c e r s ’1 ( i . e .  th e  " D i s t r i c t  
O f f ic e r s "  and th e  " A s s is ta n t  D i s t r i c t  O f f i c e r s " ) .
A nother no tew orthy  a sp e c t  o f  th e  P ro c la m a tio n  o f 1900 
i s  t h a t  i t  made no p ro v is io n  f o r  a p p e a ls  w ith in  th e  n a tiv e  
c o u r ts  sy s tem . The l i t i g a n t ’ s r i g h t  " to  have re c o u rse  to  th e  
S u l ta n ’ s  door" became m o d ified  by s u b s t i t u t in g  th e  R e s id e n t’ s  
door f o r  th e  S u l ta n ’ s .
The 1900 P ro c lam a tio n  was fo llo w ed  by th e  N ative  
C o u rts  P ro c lam a tio n  o f  1906,  which in tro d u c e d  few changes. 
F i r s t ,  th e r e  were now to  be two ty p e s  o f n a t iv e  c o u r ts  : th e
" A lk a l i s ’ C o u rts"  and " J u d ic ia l  C o u n c ils " . B oth were to  be 
e s ta b l is h e d  by w a rran t (a s  b e fo re )  under th e  R e s id e n t’ s  hand . 
The A lk a l i s ’ C o u rts  were to  be p re s id e d  o v e r by th e  A la k a l i s , 
w ith  o r  w ith o u t c o n c i l i a r  h e lp e r s ,  and th e  J u d i c ia l  C o u n c ils
1 3 . These o f f i c e r s  had power to  e n te r  i n to  any n a t iv e  c o u rt  
and cou ld  "rev iew " th e  d e c is io n s  o f  th e  C o u rts .
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were to  be p re s id e d  o v e r by th e  Emir o r  c h ie f  w ith  such o th e r
members a s  th e  R e s id en t m ight d e t e r m i n e T h i s  p ro v is io n  was
th e  b eg in n in g  o f  th e  s t a tu t o r y  m en tion  o f  A lk a l i s  s p e c i f i c a l l y .
I t  h a s  been  su g g e s te d  t h a t  th e  e s ta b l is h m e n t  o f  J u d i c i a l
C o u n c ils  was to  c a t e r  f o r  th e  E m irs1 s iy a s a  j u r i s d i c t i o n  and
15to  p ro v id e  c o u r ts  f o r  non-Moslem a re a s  o f th e  c o u n try .
W hatever may have been  th e  p h ilo so p h y  o f  th e  l e g i s l a t i o n  i t  
began th e  t r e n d  w hereby some o f  th e  j u d i c i a l  p r e r o g a t iv e s  o f 
th e  Em irs were re v iv e d . These in c lu d e d  t h e i r  g e t t i n g  back 
u n lim ite d  c i v i l  and c r im in a l  j u r i s d i c t i o n ,  in c lu d in g  j u r i s ­
d i c t i o n  i n  hom icide c a s e s ,  even  th o se  p u n ish a b le  w ith  d e a th .
And t h i s  i n  tu r n  le d  to  th e  E m irs ' c o u r ts  s p e c i a l i s in g  in
l 6hom icide c a se s  and c a se s  o f  la n d  (ow nersh ip ) d isp u te s -  
Some p e o p le , i n  f a c t ,  assumed t h a t  un d er Is la m ic  law la n d  
(ow nersh ip ) d is p u te s  a re  o u ts id e  th e  j u r i s d i c t i o n  o f S h a r i1 a
l*f. See g e n e r a l ly ,  th e  N a tiv e  C o u rts  P ro c la m a tio n , 1906 , No. 1 
o f 1906, Laws o f  N ig e r ia ,  1910.
15* See E . A. Keay and S. S . R ich a rd so n  : The N a tiv e  and 
Custom ary C ourts  o f  N ig e r ia , London, 1966, p .  26 .
16 . These a re  th e  t r a d i t i o n a l  a r e a s  o f  " p o l i t i c a l  j u s t i c e " .
C f. f o r  exam ple C a l i f  O m a^s i n s t r u c t i o n  to  a l l  h i s  l i e u t e n a n t s  
t h a t  no c a p i t a l  c a se s  shou ld  be e x ec u te d  w ith o u t h i s  p r i o r  con­
f i rm a tio n  -  see  Ib n  F arhun  : T ab s ira t-u l-H u k k lb n , (on th e  m argin  
o f  'U la i s h ) ,  C a iro , 1 95^Jp«17«
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C o u rts , and b e long  to  th e  E m irs o n ly . T h is  e rro n e o u s  view
had such a  la r g e  amount o f  in f lu e n c e  t h a t  i t  became and
17rem ained f o r  a  lo n g  tim e th e  u n w r it te n  r u l e .
S econd ly , th e  pow ers o f  ap p o in tm en t, su sp e n s io n , d i s ­
m is s a l  and d i s c ip l in e  were t r a n s f e r r e d  to  th e  R e s id e n t, b u t he 
was r e q u ire d  to  c o n su lt  th e  Emir o r  c h ie f  b e fo re  he e x e rc is e d  
h i s  pow er, and he needed th e  a p p ro v a l o f th e  High Com missioner 
(which was presumed g r a n te d ) .
T h ird ly ,  p ro v is io n  was made f o r  n a tiv e  a p p e l la te  
c o u r t s .  The R esid en t was empowered to  a p p o in t (by w a rra n t)  
e i t h e r  th e  A lk a l i1s  o r  th e  E m ir! s  C ourt i n  h i s  P ro v in c ia l  
c a p i t a l  to  be an  Appeal C ourt and to  d e f in e  i t s  a p p e l la te  
j u r i s d i c t i o n .
£ p a r t  from th e  changes enum erated above, th e  
p o s i t io n  rem ained a s  b e fo re .  The B r i t i s h  p o l i t i c a l  o f f i c e r s  
c o n tr o l le d  th e  c o u r ts  by a p p o in tm en ts , in s p e c t io n s  and rev ie w s , 
b u t th e y  d id  n o t d i r e c t l y  i n t e r f e r e  i n  t h e i r  d e l ib e r a t io n s ;  
th e  C o u rts  rem ained s e l f - c o n ta in e d ,  s u b je c t  to  no in te r f e r e n c e  
by B r i t i s h  C o u rts , e i t h e r  by way o f  a p p e a ls  o r  o th e rw is e .
17• I t  had been  th e  p r a c t ic e  i n  N o rth e rn  N ig e r ia  to  r e f e r  a l l  
la n d  c a se s  to  E m ir 's  C o u rts , u n t i l  th e  1967 A rea C o u rts  E d ic ts  
d e p riv e d  them o f  a l l  j u d i c i a l  pow er.
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The n ex t enactm ent v/hich d e se rv e s  m ention  h e re  i s  
th e  N a tiv e  C o u rts  O rdinance o f  1918, p assed  a f t e r  th e  am alga­
m atio n  o f N orth  and South o f  N ig e r ia  in to  one c o u n try . The 
im p o rta n t p o in t  o f  th e  1918 O rdinance was th e  g ra d in g  o f  th e  
n a t iv e  c o u r ts  in to  fo u r  g ra d e s .  T h e ir  t e r r i t o r i a l  j u r i s d i c t i o n  
was s t i l l  d e f in e d  i n  t h e i r  w a rra n ts  o f  e s ta b l is h m e n t ,  and t h e i r  
'’p e rso n al"  j u r i s d i c t i o n  was d e f in e d  in  th e  O rd inance i t s e l f ;  
b u t t h e i r  j u r i s d i c t i o n  .and powers i n  r e s p e c t  o f s u b je c t -m a t te r  
was d e f in e d  i n  R e g u la tio n s  made under power g ra n te d  by th e  
O rd in an ce . The R e g u la tio n s  d e fin e d  th e  j u r i s d i c t i o n  and powers 
o f  each  g rad e  o f  C o u rt, b eg in n in g  w ith  Grade A C o u rts  (which 
were g iv e n  u n lim ite d  j u r i s d i c t i o n  in  b o th  c i v i l  and c r im in a l 
m a t te r s )  to  Grade D C o u rts  whose j u r i s d i c t i o n  was l im i te d  to  
c a se s  where th e  s u b je c t - m a t te r  o f l i t i g a t i o n  d id  n o t exceed 
£10 . A nother in n o v a tio n  in  th e  O rdinance was t h a t  th e  c o u r ts  
were empowered to  a d m in is te r  c e r t a in  O rd inances i f  th e  Governor^, 
by ordei^ empowered them to  do so . The O rdinance a ls o  p ro v id ed  
th a t  where th e  n a tiv e  c o u rt  was p re s id e d  o v er by an  A lk a li  i t  
was to  be c a l le d  an A lk a l i*s  C o u rt. F in a l ly ,  th e  C ou rts  were 
re q u ire d  to  keep a  c e r t a in  number o f r e c o rd s .
I n  1933 th e  N a tiv e  C o u rts  O rdinance and th e  P r o te c to r a te  
C ourts  O rdinance were e n a c te d . The l a t t e r  O rdinance e s ta b l is h e d  
a  High C ourt f o r  th e  whole P r o te c to r a te  o f  N ig e r ia  (ex c lu d in g
Lagos Colony) w ith  j u r i s d i c t i o n  th ro u g h o u t th e  P r o t e c to r a t e .  
However, th e  O rd inance s p e c i f i c a l l y  ex c lu d ed  g e n e ra l  j u r i s ­
d i c t i o n  i n  m a t te r s  o f  ( t i t l e  to )  la n d  s u b je c t  to  n a tiv e  law 
and custom from th e  High C o u rt. (T h is e x c lu s io n  was ex tended  
i n  19^5 to  a l l  m a t te r s  o f fa m ily  and p e rs o n a l  s t a t u s ,  and 
t h i s  rem ains on th e  s t a t u t e  book to  t h i s  d a y ) .
The N a tiv e  Court O rd inance , 19331 m arks th e  b e g in ­
n in g  o f  th e  i n t e g r a t i o n  o f  th e  j u d i c i a l  sy stem s -  th ro u g h  
a p p e a ls .  U n t i l  th e  p ro m u lg a tio n  o f  th a t  O rd in an ce , th e r e  w ere, 
a s  n o ted  above f two s e p a ra te  system s o f  c o u r ts  -  th e  B r i t i s h  
a d m in is te r in g  E n g lish  law w ith in  a  narrow  com pass, and co n fin ed  
in  t h e i r  j u r i s d i c t i o n  to  E n g lish  law  a lo n e ,  and th e  n a tiv e  
c o u r ts  a d m in is te r in g  n a t iv e  law and custom -  th e  two system s 
n e v e r  m eeting  a t  any p o in t .  Under th e  O rd in an ce , th e  newly 
e s ta b l is h e d  High Court o f  th e  P r o te c to r a te  was empowered to  
h e a r  a p p e a ls  from n a t iv e  c o u r ts  in  c e r t a i n  c a s e s .  T h is  i n t e ­
g r a t i v e  p ro c e s s  c o n tin u ed  u n t i l  th e  A rea C o u rts  E d ic ts  o f  1967 
b rough t a l l  n a t iv e  c o u r ts  u n d er th e  c o n tro l  o f  th e  C h ie f J u s t i c e .
What m ight be c a l le d  th e  modern e r a  o f  n a t iv e  c o u r ts  
may be d iv id e d  in to  two p h ases  : th e  p e r io d  b eg in n in g  w ith
1 8 . Area C o u rts  E d ic t ,  1967* Laws o f  th e  N orth  E a s te rh  S ta te  
o f  N ig e r ia ,  1967 and 1968, s . 3* The law  came in to  o p e ra t io n  
on 1 s t  A p r i l ,  1968 .
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th e  in t r o d u c t io n  o f  a f e d e r a l  form o f  C o n s t i tu t io n  i n  N ig e r ia ,  
and th e  19&7 L e g is la t io n .  The most im p o rtan t l e g i s l a t i o n  o f
th e  f i r s t  phase i s  th e  N a tiv e  C o u rts  Law, 1956, which, w ith
19 oamendments/ rem ained i n  fo rc e  u n t i l  i t s  r e p e a l  in  i 960 by
th e  Area C ourts  E d ic ts .  The fo llo w in g  p ro v is io n s  o f  th e  law
a s  amended a re  o f i n t e r e s t
i .  N a tiv e  c o u r ts  were to  be e s ta b l is h e d  by th e  P ro v in c ia l
C om m issioner's  w a r ra n t,  s u b je c t  to  th e  ap p ro v a l o f  th e
20M in is te r  o f  J u s t i c e .
Both th e  P ro v in c ia l  Com m issioner and th e  M in is te r  o f  J u s t i c e  
a re  newcomers on th e  sc e n e . The P r o v in c ia l  Com missioner r e ­
p la c e s  th e  form er B r i t i s h  K esid en t and was in  charge o f  h i s  
P ro v in c e . The o f f i c e  o f  M in is te r  o f  J u s t i c e  was newly e s ta b ­
l i s h e d  and was g iv e n  th e  charge  o f  n a t iv e  c o u r t s .  The n a tiv e  
c o u r ts  to  be e s ta b l is h e d  by th e  r r o v in c ia l  Com missioner
in c lu d e d  E m irs ' C ou rts  a s  w e l l ,  b u t i t  was th e  G o v e rn o r 's
21p re ro g a t iv e  to  a p p o in t th e  Emir a s  a  judge o f th e  C o u rt.
The E m irs ' C ourts  were c o n c i l i a r  c o u r ts  which had to  in c lu d e
19 . See N a tiv e  C ourts  Law, Laws o f N o rth ern  N ig e r ia ,  1963-
20. I b id ,  3 .3 .
21. I b id ,  S .k .
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o th e r  members th a n  th e  Em ir. O th e r n a t iv e  c o u r ts  were con­
s t i t u t e d  e i t h e r  by an A lk a li  w ith  o r  w ith o u t members, o r  by
23a  P re s id e n t  w ith  o r  w ith o u t members.
i i .  A ppointm ent to  th e  j u d i c i a l  o f f i c e s  (a l k a l i s , p r e s id e n ts ,  
and o th e r  members) was to  be made by th e  N ativ e  Autho­
r i t i e s  i n  whose areas th e  C ourts  were e s t a b l i s h e d ,  b u t
24s u b je c t  to  the  a p p ro v a l o f  th e  M in is te r  o f  J u s t i c e .
i i i .  The N a tiv e  A u th o r ity  was a ls o  re q u ire d  to  ap p o in t a
R e g is t r a r ,  C lerk  o r  S c r ib e , whose d u t ie s  in c lu d e d
p re p a r in g  a l l  w a r ra n ts  f o r  i s s u e ,  th e  re c o rd in g  o f
th e  C o u r t’ s  p ro c e e d in g s , and k eep in g  th e  a cc o u n ts  o f
th e  C o u rt. I n t e r p r e t e r s ,  b a i l i f f s  and m essengers
were a ls o  re q u ire d  to  be a p p o in te d  by th e  i4a t iv e  
25A u th o r i ty .
i v .  Every n a t iv e  c o u rt was to  have j u r i s d i c t i o n  w ith in
22. I b id ,  S .5 .
23- I b id ,  S .5- 
24 . I b id ,  S . 6 ( 3 ) .  
25- I b id ,  S .12 .
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t e r r i t o r i a l  l i m i t s  d e f in e d  i n  i t s  w a rran t "o v er 
p e rso n s  and c la s s e s  o f  p e rso n s  who have o r d in a r i ly  
been  s u b je c t  to  th e  j u r i s d i c t i o n  o f  n a tiv e  t r i b u n a l s " ,  
■^ t was a ls o  g iv e n  j u r i s d i c t i o n  o v e r o th e r  s p e c i f ie d  
c a te g o r ie s  o f p e rs o n s . However, (a ) th e  G overnor- 
in -C o u n c il  cou ld  d i r e c t  t h a t  any o th e r  p e rso n  o r  
c la s s  o f  p e rso n s  sh o u ld  be s u b je c t  to  th e  n a tiv e  
c o u r t s 1 j u r i s d i c t i o n ;  (b ) he may a ls o  d i r e c t  th a t  
a  p e rso n  (o r  c la s s  o f  p e rs o n s )  o th e rw ise  w ith in  th e  
j u r i s d i c t i o n  o f n a tiv e  c o u r ts  shou ld  be excluded
26 , vth e re fro m ; (c )  i f  m  any cause o r  m a tte r  any 
p e rso n  a l l e g e s  t h a t  he i s  n o t s u b je c t  to  th e  j u r i s ­
d i c t i o n  o f  n a tiv e  c o u r ts ,  he can a p p ly  to  th e  High
C ourt f o r  a  d e c la r a t io n  to  t h a t  e f f e c t  and th e
27High C ourt i s  re q u ire d  to  d e c id e  th e  i s s u e .
v . There were to  be f iv e  g ra d e s  o f  n a tiv e  c o u r ts  -  A,
A L td . ,  B, C, and D. The P r o v in c ia l  C om m issioner's  
xvarrant m ere ly  e s ta b l is h e d  a  c o u rt  o f  a  s p e c i f ie d  g rad e
26. I b id ,  S . l 8 . Thus, Companies, f o r  exam ple, have been e x c lu ­
ded -  see  N a tiv e  C ourts (L im ita t io n  o f  Pow ers) O rd er, N o rth ern  
N ig e ria n  L egal N o tice  No. 320 o f  1957*
27. Ibid, S .19.
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b u t he cou ld  change th e  g rad e  o f th e  C ourt to  a
h ig h e r  o r  low er g ra d e , s u b je c t  to  th e  M in is te r* s
a p p ro v a l, The s u b je c t - m a t te r  j u r i s d i c t i o n  and
powers ( i . e .  o f  s e n te n c in g )  o f th e  C ou rts  were
s e t  o u t in  th e  Schedule to  th e  Law. how ever,
th e  G o v e rn o r-in -C o u n c il cou ld  v a ry  th e  g ra d e s ,
j u r i s d i c t i o n  o r  powers o f th e  C ourts  and he cou ld
c o n fe r  a d d i t io n a l  j u r i s d i c t i o n  and pov/ers to  any
2oCourt a s  he saw f i t .
The is s u e  o f j u r i s d i c t i o n  and powers o f th e  C ou rts  i s  o f 
s ig n i f ic a n c e  m ain ly  in  c r im in a l  m a t te r s ,  and th e r e f o r e  o f 
l i t t l e  im portance  f o r  th e  p u rp o se s  o f  t h i s  t h e s i s .  I t  t h e r e ­
fo re  m e r i ts  o n ly  v e ry  b r i e f  t re a tm e n t h e re .
Grade A C ourts  were th e  E m irs ' C o u rts . They had 
u n lim ite d  j u r i s d i c t i o n  in  b o th  c i v i l  and c r im in a l  m a t te r s ,  
in c lu d in g  t r y in g  hom icide c a se s  p u n ish a b le  w ith  d e a th . Grade 
A L td . C ourts  were th e  C ourts  o f "ChddT A la k a l is M, and th ey  had 
u n lim ite d  j u r i s d i c t i o n  i n  c i v i l  m a t te r s  and t h e i r  c r im in a l  
j u r i s d i c t i o n  was on ly  l im i te d  by th e  req u irem en t t h a t  th e y  
were n o t to  t r y  hom icide c a s e s . The o th e r  th r e e  g ra d e s  had
28. Ibid, S .20.
v a r io u s ly  l im i te d  j u r i s d i c t i o n  in  c r im in a l  m a t te r s .  The
Schedule to  th e  ^ a t iv e  C ourts  Law o n ly  s e t s  ou t th e  l i m i t s
o f  t h e i r  s e n te n c in g  pow ers; t h e i r  j u r i s d i c t i o n  to  t r y  any
g iv e n  o ffe n c e  was a  m a tte r  governed by th e  Code o f  C rim ina l 
29p ro c e d u re . (And, a s  from I9 6 0 , even  n a tiv e  c o u r ts  cou ld  on ly
30a d m in is te r  s t a tu t o r y  c r im in a l  la w ) .
In  c i v i l  m a t te r s ,  th e  q u e s t io n  o f  j u r i s d i c t i o n  
depends b o th  on th e  s u b je c t - m a t te r  o f  th e  l i t i g a t i o n  a s  w e ll 
a s  th e  m onetary  v a lu e  (o r  e s t im a te d  v a lu e )  i f  anyy o f  th e  
s u b je c t - m a t te r .  We may th e r e f o re  c o n v e n ie n tly  d iv id e  c i v i l  
l i t i g a t i o n  coming b e fo re  th e  C ourts  i n to  two :
i .  th o se  c a se s  where p r o p r ie t a r y  r i g h t s  a re  no t i n  is s u e  (o r
a re  n e g l i g i b l e ) ,  f o r  example m arriag e  c o n tr a c ts  o r  th e  d i s s o lu -
.................31 ...........................
tx o n  o f  m a rr ia g e s , g u a rd ia n s h ip , and
i i .  th o se  c a se s  where p r o p r ie ta r y  r i g h t s  and m onetary  c la im s 
a re  th e  p o in t  (o r  th e  m ain p o in t)  i n  i s s u e .
In  r e s p e c t  o f  th e  f i r s t  c a te g o ry  j u r i s d i c t i o n  was 
g iv e n  to  C o u rts  o f  a l l  g ra d e s ; i n  th e  second , how ever, th e
29- See th e  C. P . C. ( i b i d ) ,  Appendix A to  th e  S ch ed u le .
3 0 . See th e  P en a l Code,Law, i b i d ,  S .6 , and see helow .
3 1 . Q u estio n s  o f  n a faq a  o r  mafoar may som etim es a r i s e  h e re  
b u t no t a s  m ain i s s u e s .
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j u r i s d i c t i o n  o f C o u rts  g ra d e s  B, C and D was c o n fin ed  to  s u i t s
in v o lv in g  n o t more th a n  a  s p e c i f i e d  amount commensurate w ith
32
th e  g rad e  o f each  C o u rt. In  p r a c t ic e  g rad e  A C o u rts  -  i . e .  
E m irs1 C o u rts  -  co n fin ed  th em se lv es  to  m a tte r s  a f f e c t in g  
la n d ; g ra d e s  C and D m ain ly  d e a l t  w ith  m a tr im o n ia l m a t te r s ,  
and what one may c a l l  p e t ty  c a s e s .
v i .  P ro v is io n s  w&re made g o v ern in g  such  m a t te r s  a s
venue, p r a c t ic e  and p ro c e d u re , th e  law  th e  C ourts
were to  a p p ly , c o n tro l  o f  th e  C o u rts , a p p e a ls  and
33’'R u le s’* to  be made by th e  G overnor.
What i s  th e  p re s e n t  p o s i t io n  o f  n a tiv e  c o u r ts ? '
T h is i s  to  be found l a r g e ly  in  th e  newly prom ulgated  Area 
C o u rts  E d ic ts  which came in to  o p e ra t io n  i n  a l l  th e  s ix  N o rth ern  
S ta te s  on th e  1 s t  A p r i l ,  1968. B efo re  d is c u s s in g  th e  main 
p o in ts  o f  i n t e r e s t  o f th e  new l e g i s l a t i o n ,  a  word on th e  s o c io ­
p o l i t i c a l  background and th e  p h ilo so p h y  b eh ind  th e  l e g i s l a t i o n .
3 2 . See th e  Schedule to  th e  Xia t iv e  C o u rts  Law, i b id .
33 . See S .73 , i b i d .
As f a r  back a s  th e  l a t e  f i f t i e s  th e r e  were co m p la in ts
a g a in s t  th e  n a t iv e  Courts* a d m in is t r a t io n  o f  j u s t i c e  m ain ly
i n  c r im in a l  m a t te r s .  Those were th e  d ay s o f  in te n s e  p a r ty -
p o l i t i c a l  a c t i v i t y  i n  N ig e r ia ,  and th e  N a tiv e  A u th o r i t i e s
( th e  L ocal Government b o d ie s  h e r e i n a f t e r  r e f e r r e d  to  a s  th e
N. A .) i n  th e  N orth  were p o w erfu l b o d ie s  and po w erfu l a l l i e s
o f  th e  G overnm ent. T h e ir  s t a t u t o r y  pow ers o f  appo in tm en t and
3kd i s c i p l i n a r y  c o n tr o l  o f  th e  n a t iv e  co u rts*  p e rs o n n e l ,  
coup led  w ith  th e  s im i la r  pow ers th e y  p o ss e s se d  o v e r th e  N. A. 
P o l ic e  and th e  N. A. P r i s o n s ,  e n su red  t h a t  m a t te r s  o f  ’’law 
and o r d e r 11 i n  N o rth e rn  N ig e r ia  were f i rm ly  u n d e r N. A. c o n t r o l .  
O pponents o f  th e  Government accu sed  th e  Government and th e  
N. As. o f  im p ro p e rly  u s in g  th e  C ourts  and th e  o th e r  c o e rc iv e  
in s tru m e n ts  i n  th e  hands o f  th e  N. A. t o  stam p o u t p o l i t i c a l  
o p p o s i t io n  to  th e  Governm ent. In  p a r t i c u l a r ,  th e  n a t iv e  
c o u r ts  and th e  N. A. P o lic e  were c o n tr a s te d  w ith  th e  "E n g lish 11 
C o u rts  (High C ourt and M a g is t r a te s 1 C o u rts )  and th e  N ig e r ia  
P o l ic e  (a  F e d e ra l  Government P o lic e  F o rc e ) .  The l a t t e r  have 
a lw ays been  in s u la t e d  from p o l i t i c a l  c o n t r o l  and had never 
a llo w ed  th em se lv e s  to  be em b ro iled  i n  p o l i t i c a l  c o n tro v e rs y .
3 k . S s . 6 and 1 2 -1 3 , i b i d .
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The c r i t i c s  to o k  th e  view  th a t  i f  th e  n a t iv e  c o u r ts  were to  
be ta k e n  o u t o f  N. A. c o n tro l  th in g s  m ight be d i f f e r e n t .  T h is  
view g a in e d  su p p o r t a s  th e  y e a rs  passed  by (and a s  th e  n a t iv e  
c o u r ts  became more s u s c e p t ib le  to  m isuse by p o l i t i c i a n s ) .  By 
th e  tim e  th e  M i l i t a r y  to o k  o v er th e  Government th e  d i s s a t i s ­
f a c t io n  w ith  th e  n a t iv e  c o u r ts  had reach ed  such  p ro p o r t io n s
35t h a t  r a d i c a l  changes were c o n s id e re d  n e d e ss a ry .
I t  was c o n s id e re d  d e s i r a b le  t h a t  th e  n a t iv e  c o u r ts  
( to g e th e r  w ith  th e  N. A. P o l ic e )  shou ld  be removed from th e  con­
t r o l  o r  in d eed  any form o f  in f lu e n c e  o f  th e  N. A ., and th e  
th e n  N o rth e rn  N ig e r ia  Government s e t  ou t to  do so in  two s ta g e s .  
The N. A. P o l ic e  and N. A. P r is o n s  were ta k e n  o v e r by and 
abso rbed  in to  th e  N ig e r ia  P o lic e  and th e  F e d e ra l P r is o n s  
D epartm ent r e s p e c t iv e ly .  The n a tiv e  c o u r ts  which were p a r t l y
Government, b u t m ain ly  N. A. c o n t r o l l e d , .were b rough t under
36th e  C h ief J u s t i c e  o f  N o rth e rn  N ig e r ia .  As f a r  a s  th e  n a t iv e  
c o u r ts  were c o n ce rn ed , th e  tak e  over was done by r e p e a l in g  th e
35* Almost a l l  o f  th e  a l k a l i s  (Judges o f  th e  S h a r ia  C o u rts)
I  asked abou t t h i s  c r i t i c i s m  ag reed  t h a t  th e r e  were im proper 
p o l i t i c a l  p r e s s u r e s  on them when th e y  were under th e  N.A.
3 6 . See Ar&a C o u rts  E d ic t ,  1967? Daws o f  N o r th e a s te rn  S ta te  
o f  N ig e r ia ,  19&71 S .3-
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Native Courts Law 1963* and replacing it by the various Area 
Courts Edicts whic h (as shown above) cane into effect in 1968. 
When the proposals to reform the native courts were first made 
the Northern Negion was still a single entity; but by the time 
the proposals were put in a legislative form the North had 
been broken up into the present six States. Because of this 
each of the six States had had to pass the legislation for 
its jurisdiction, but the Edicts (i.e. the Laws) are identical. 
The Edicts were named "Area Courts Edicts", thus dropping the 
name "native courts" (the Edicts themselves renamed, the courts 
"Area Courts"). The main purpose of the legislation, accor­
ding to its framers, was to ensure the Courts’ "full independence 
in their judicial functions" by their removal from control by
N. A. or any Ministerial department of Government and bringing
37them under the Chief Justice.
What are the main provisions of the Edicts, and what 
changes have the Edicts brought about in the native courts ?
In terms of the political problems that the Edicts were 
designed to solve, the most important change is in the adminis­
trative control of the Courts. But apart from this - undoubtedly
37* See the Explanatory Memorandum to the Area Courts Edict, 
ibid.
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very important - change, no other radical changes have been
38
introduced by the Edicts. (In dealing with the provisions 
of the Edicts it is sufficient to deal with the provisions of 
the Edict of one State only since the provisions in all the 
Edicts are identical - as has been pointed out above . We 
should therefore be dealing with the provisions of the North- 
Eastern State Edici^.
The most important section is perhaps S.3 of the
E d ic t w hich i n v e s t s  th e  power to  e s t a b l i s h  th e  Courts w ith
the Chief Justice rather than with any ,,politicaln or any
extra-judicial officer. The .Section provides that the Chief
Justice, by warrant under his hand Mmay establish such area
courts as he shall think fit" and he may assign to each Area
Court such name as he deems appropriate. Every Area Court is
to exercise such jurisdiction as is conferred on it by its
warrant within the territorial limits set out therein. But
the Chief Justice
"may at any time suspend, cancel or vary any warrant 
establishing an area court or specifying the area within 
which or the extent to which the powers of an area court 
may be exercised."
3 8. The legislation was only concerned with the political 
and not a juristic problem.
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Section k  provides that the composition of an Area
Court is to be either
n(a) an area judge sitting alone, or (b) an area judge 
sitting with one or more members".
It also provides that all area judges and all members of Area
Courts are to be public officers in the public service of the
39State - with the Public Service Commission as the body 
invested with the power of appointment, dismissal and discip­
linary control over the personnel of the Courts.
The effect of these provisions is threefold: first, 
the Chief Justice takes over the functions assigned under the 
former Law to the Provincial Commissioner (or President) and 
the Minister of Justicey of establishing native courts. He also 
takes over the functions of the Governor-in-Council of varying 
the grades of the Courts and of conferring additional juris­
diction upon them. Secondly, the former Emirs1 Courts have been 
abolished (thereby depriving Emirs of any judicial powers.
The Emirs protested - to no avail - that they had been turned 
into ciphers). And thirdly the newly created courts are no 
longer divided into Alkalis1 Courts and other native courts. 
Indeed the use of the term alalaLi has been deliberately avoided 
in the Edict. Instead, the Courts are to be presided over by
39* The Area Courts Edict‘s ib id , S. 10.
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an Area Judge - who may or may not be an alkali (i.e. learned
in the Shari*a); but
”all questions of Moslem personal lav; shall be heard and 
detemined by any member of an area court learned in 
Moslem lav; sitting alone.” *f0
The implication of this last mentioned provision is discussed
below, but it should be observed here that the provision (that
only "questions of Moslem personal law” need be referred to a
member of the Court learned in Moslem law) raises some
theoretical problems -
The Courts are graded into four grades : Upper Area
Courts, Area Courts Grades I, II and III. Their jurisdiction
and powers are set out in the First Schedule to the Edict,
as follows :
i. Upper Area Courts have both original and appellate 
jurisdiction in both civil and criminal matters. 
Their appellate jurisdiction is to hear appeals 
against the decisions or orders of any of the other 
area courts in both civil and criminal matters.
Their original jurisdiction is unlimited in both 
civil and criminal matters, except that they have 
no jurisdiction in homicide cases.
^0; Ib id , S .4- (2) .
ii. All other Area Courts have only original juris­
diction which is limited. Some of the Courts have
(by their warrant) only civil, and others only
*tlcriminal jurisdictions. But most of them have 
both civil and criminal jurisdictions and the 
Chief Justice vary the jurisdiction of any 
Court by endorsing the change on the Court1s 
warrant. (Their criminal jurisdiction is defined 
by the Criminal Procedure Code, and need not 
engage much of our attention here. Only their 
power to inflict punishment is defined in the Schedule 
to the Area Courts Edict. ) Their civil juris­
diction, in cases involving claims of monetary value, 
is limited according to their grades. The juris­
diction of Grade I Courts, for example, is limited 
to cases where the subject-matter of litigation does 
not exceed £^00 in matters other than land, and
41. The division of the Court's jurisdiction into civil and 
criminal has only been done in respect of the North Eastern 
State, and even there all but sixteen Area Courts have both 
civil and criminal jurisdiction. See the Area Courts (Juris­
diction) Notice, N.E.S.L.N. No. 4 of 1968.
A2. See First Schedule to the Edict, ibid.
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k5£1,000 in land matters. Grades II and III Courts 
are limited in their jurisdiction to correspondingly 
smaller sums. However, in matters such as dissolu­
tion of marriage and custody of infant children 
where monetary claims are not primarily in issue,
k kall Courts have jurisdiction.
The Sections of the Edict dealing with jurisdiction 
ex personae have introduced some changes. The former law con­
ferred jurisdiction "over persons and classes of persons who 
have ordinarly been subject” to the native courts’ jurisdiction, 
but the Edict appears to widen the area of the Courts’ juris­
diction over persons, and is more specific in its definition. 
Thus, Section I k  provides that any person may institute pro­
ceedings in an Area Court, and any person who institutes 
proceedings in the Courts makes himself thereby subject to 
their jurisdiction, including appellate jurisdiction.
However, more s p e c i f i c a l l y ,  i t  i s  p ro v id ed  t h a t  th e  fo llo w in g  
a re  s u b je c t  to  th e  j u r i s d i c t i o n  o f  A rea C ourts  : -
k 3 • Gee Second Schedule, ibid. 
k k . Ibid.
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n (a ) Any p e rso n  whose p a re n ts  were members o f  any t r i b e
o r  t r i b e s  in d ig e n o u s  to  some p a r t  o f  A fr ic a  and th e  
d e sc e n d a n ts  o f any such p e rso n
(b) Any p e rso n  one o f  whose p a r e n ts  was a member o f such
t r i b e
(c) Any o th e r  p e rso n  i n  a  cause o r  m a tte r  i n  which he
c o n se n ts  to  th e  e x e r c is e  o f  th e  j u r i s d i c t i o n  o f 
th e  A rea C o u r t .” 45
The G overnor may by o rd e r  ex c lu d e  from th e  j u r i s d i c t i o n
bSo f  Area C o u rts  any p e rso n  o r  c la s s  o f  p e rs o n s . A gain th e
High Court h a s  th e  power to  e n q u ire  and d e te rm in e  th e  is s u e
w hether any p e rso n  who o b je c ts  to  th e  j u r i s d i c t i o n  o f  an  Area
Court i s  o r  i s  no t s u b je c t  to  th e  j u r i s d i c t i o n  and i t s  d e te r -
47
rnination is final.
C ontro l  o f th e  C o u r ts . . . . . . . . .
As has been  shown above th e  n a t iv e  c o u r ts  were 
o r i g in a l l y  n o t u n d e r th e  c o n tro l  o f  th e  High C o u rt, and th e  
High Court d id  n o t even  e x e rc is e  a  s u p e rv is o ry  j u r i s d i c t i o n  
o v e r them. They were c o n tr o l le d  by A d m in is tra t iv e  O f f ic e r s  
( fo rm e rly  c a l le d  P o l i t i c a l  O f f i c e r s ) ,  th e  D i s t r i c t  O f f ic e r s  
and th e  R e s id e n ts  o f th e  P ro v in c e s .
45* The A rea C ourts  E d ic t ,  i b id ,  S .15 (1 )•  
46. I b id ,  3 .15  ( 2 ) .
4 7 . Ibid, S .16 .
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The Administrative Officers1 powers of control over 
the native courts was exercised by means of their "review” 
jurisdiction. They not only had the power of entry into and 
inspection of the Courts, they could also review the judge­
ments or orders of the Courts, and by this means they exercised 
some form of appellate jurisdiction.
The repealed Native Courts Law abolished the powers 
of Administrative Officers over the Courts and handed the 
powers over to a new official called the Inspector of Native 
Courts. This official was not, however, given the full powers 
formerly possessed by the Administrative Officers. They were 
not given appellate jurisdiction by means of "review". The 
Inspectors were officials of the Ministry of Justice under 
an official called the Commissioner for Native Courts, again 
a Ministry of Justice official who was a sort of "Director" 
of native courts. He and his Inspectors were to ensure 
efficiency and high standards in the Courts.
The 1967 Ldict maintained this position with some
modifications. All the Courts are now under the general
Zf8
supervision of the High Court under the Chief Justice. The 
High Court now has power to stay proceedings in an Area Court
A3. Ibid, S .A3 (1)-
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and transfer the case (the subject-matter of the proceedings) 
to another Court having jurisdiction in the matter if in the 
opinion of the High Court such a course is necessary in order
49
to secure the ends of justice.
The Edict also retains the office of the Commissioner 
of iMative Courts and Inspector of Native Courts under the new 
titles of Commissioner for Area Courts and Inspec6or of Area 
Courts respectively. The Commissioner, as a matter of adminis­
trative practice, is also the Chief Registrar of the High Court 
who in his own right has the judicial powers of a ’Chief 
Magistrate" and who is a barrister of ten years standing.
His duties in regard to the Area Courts include the advising 
of the Chief Justice in respect of the constitution, juris­
diction, and membership of the Courts, and the organisation, 
guidance and supervision of the Courts, subject to the general
or special directions of the Chief Justice. And he has the
50
powers of an Inspector.
I n  each  o f  th e  s ix  N o rth e rn  S ta te s  th e r e  i s  a  C h ief 
R e g is t r a r  who i s  ip so  f a c to  th e  Com m issioner f o r  A rea C ourts  
o f  th e  S t a t e .  However o n ly  two such  C h ief R e g is tra r /C o m m iss io n e rs
49- Ibid S.43 (2). 
30. Ibid, S.44.
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for Area Courts have any knowledge of the Shari(a, and it has 
therefore been found necessary to appoint another official, 
under the Chief Registrar/Commissioner, who is learned in the 
Shari1 a. The official is designated the ’’Chief Inspector of 
Area Courts’1 and he advises the Chief Registrar/Commissioner 
concerning the general administration of the Area Courts.
The Edict provides that Inspectors of Area Courts 
shall be appointed; that they shall have access, at all 
times, to all the Area Courts throughout the State, and to
51
the records and proceedings of the Courts. Their powers
include the power to stay the proceedings in any cause or 
matter at any stage of the proceedings before final judge­
ment, and then transfer the case to another Court (native
52
court or otherwise) to hear and determine. They also have
the power to ’’report” a case that has been heard by an Area
Courfc to another Area Court having appellate jurisdiction
in the matter if they think there has been a miscarriage of
justice. The Court to which the case has been reported may
reverse, vary or confirm the decision of the Court v/hich heard
52athe case originally.
51. Ibid, S.45- 
52- Ibid, S.46.
52a.  Ib id ,  s . 50.
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How are the Shari1 a Courts and the application of 
the Shari1 a affected by the foregoing provisions of the 1967 
Edicts ? Under the repealed Native Courts Law, Shari* a Courts 
may be said to have had specific statutory recognition - by 
providing for Emirs1 and Alkalis1 Courts. The Edicts have 
done away with the Emirs1 Courts and no mention is made in 
them of alkalis. Its declared aim is to integrate the native 
courts into the "English11 Courts system under the Chief Justice. 
The only concession it has made to the Shari1 a is the require­
ment that questions of "Moslem personal law" are to be heard 
and determined by a member of the Court learned in Moslem law 
sitting alone.
On the face of it, the aim of the framers of the Edicts 
v/ould appear to be to gradually whittle down, the influence of 
Chari1 a (along with other native lav/s) until they wither 
away as a separate entity. This would end the existing 
dichotomy in the Judiciary. The Shari * a itself, as well as 
other types of "native law and custom" need not disappear 
entirely under this arrangement : they would continue to be
applied in appropriate cases by the new single-unit Judiciary.
However, whether this is the aim in theory or not, 
in actual practice the Shari1 a Courts still remain in existence. 
All that has happened to them is that they have suffered a
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change of official title - from nnative courts11 to f,Area Courts",
and the judges from alkalis to Area Judges, They continue to
be regarded by the public (and to regard themselves) as Shari'a
*
Courts and it is the Shari' a that they continue to apply in 
all civil matters. And it is difficult to see how the position 
could have been otherwise in practice, since the Courts that 
were in existence prior to the Edicts simply continued in 
operation. (Legally they are deemed to have been constituted 
by and under the provisions of the new Edict). The only 
practical effect upon them of the new legislation lias been 
external - the changes introduced in the agencies of control 
over them. In their internal organisation, administration and 
procedure, practically everything remains as before. It would 
be interesting to examine the position after, say, ten years 
to see what changes if any have taken place.
The rather restrictively worded provision that only 
matters of "Moslem personal law" need be referred to a Court 
member qualified in "Moslem law" raises some theoretical 
problems, in a "mixed court" - i.e. a non-Shari1 a Court having
one of its members a person learned in the Shari'a. According
53to the Edict, "Moslem personal law" is to have the same
53- Ib id ,  S . 2.
5kmeaning a s  i n  th e  S h a r i1 a  C ourt o f  Appeal Law. I n  t h a t  Law 
i t  i s  d e f in e d  to  in c lu d e  o n ly  th e  s t r i c t l y  p e rs o n a l  s t a tu s  
m a t te r s  and no o th e r s .  Now, supposing  two Moslem l i t i g a n t s  
ap p ea r b e fo re  such  a  c o u r t ,  w ith  a  c o n tr a c t  c a s e ,  in  th e o ry  
th e r e  i s  n o th in g  to  s to p  th e  case  b e in g  h e a rd  and de te rm ined  
by a  non- S h a r i 1a - q u a l i f i e d  member o f  th e  c o u r t .  T h is  unde­
s i r a b le  p o s s i b i l i t y  i s  no t n e c e s s a r i ly  h e lp e d  by th e  req u irem en t 
o f  th e  E d ic t  t h a t  Area C ourts  a re  t o  a p p ly  what may be c a l le d  
" th e  p ro p e r  law ” o f  th e  c o n t r a c t .  U n less t h i s  i s  ta k e n  to  
im ply t h a t  in  such a  case  a s  t h i s ,  where S h a r i1 a  i s  ”th e  
p ro p e r  law ” , th e  S h a r i1a - q u a l i f i e d  member i s  to  be th e  s o le  
ju d g e . T h is  i s  a  re a s o n a b le , b u t n o t a  n e c e s s a r i ly  c o r r e c t ,  
i n t e r p r e t a t i o n  o f  th e  req u irem en t to  a p p ly  th e  p ro p e r  law .
I  have asked  some In s p e c to r s  o f  N a tiv e  C o u rts  what t h e i r  view s 
and u n d e rs ta n d in g  a re  on t h i s  i s s u e .  A ll  o f them s a id  t h a t  th e  
u n fo r tu n a te  p o s i t io n ,  a s  th e y  u n d e rs to o d  i t ,  i s  th a t  n o t o n ly  
i s  my su g g e s te d  i n t e r p r e t a t i o n  i n c o r r e c t ,  b u t t h a t  such  a 
(m ixed) c o u r t  i s  u n d e r no o b l ig a t io n  to  a p p ly  th e  S h a ri * a a t  
a l l  i n  th e  non-enum erated  p e rs o n a l  s t a t u s  m a t te r s .  Such a 
c o u rt  may a p p ly  th e  n a t iv e  law  a p p lic a b le  i n  i t s  a re a  o f
3k- See i b id ,  S .2 , and th e  S h a r i1 a  C ourt o f  A ppeal Law, S .11 .
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j u r i s d i c t i o n ,  u n le s s  th e  p a r t i e s  make a  w r i t t e n  re q u e s t  to
have th e  S h a r i1 a  a p p lie d  i n  t h e i r  c a s e , fu r th e rm o re , when
such  a  lfm ixed,f c o u rt d e c id e s  th e  c a s e , an  a p p e a l l i e s  to  th e
5 5
High C ourt and n o t to  th e  S h a r i1 a  C ourt o f A ppeal.
P ro c e d u ra l P ro v is io n s  i n  th e  E d ic t .
The p ro v is io n s  d e a l in g  w ith  th e  j u r i s d i c t i o n  o f  th e
C o u rts  ( t e r r i t o r i a l ,  p e rs o n a l  and s u b je c t - m a t te r )  have a lre a d y
been  d e a l t  w ith . I t  h as  a ls o  been  n o ted  above t h a t  q u e s tio n s
o f  Moslem p e rs o n a l  law  a re  to  be d e c id ed  i n  a  s p e c i a l l y  p re -  
56s c r ib e d  m anner. I n  t h i s  p a r t  some o f  th e  s t a tu t o r y  p ro c e d u ra l  
p ro v is io n s  b in d in g  th e  c o u r ts  w i l l  be c o n s id e re d  g e n e r a l ly .
Other such provisions will be considered in appropriate places 
in the thesis.
55- But see  th e  co m p o sitio n  o f  th e  High C ourt f o r  t h i s  purpose 
(above , p . 3 3  )
56 . I . e .  i n  e f f e c t  by a  S h a r i1 a  ju d g e .
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a. Sessions
Section 7 of the Edict provides that "subject to the
provisions of any written law " (presumably lav/s regulating
public holidays, for example),
"an area court shall hold sessions at such times and 
places as may be necessary for the convenient and speedy 
despatch of the business of the court,"
But
"the Chief Justice may direct that sessions shall be 
held at such times and places as he may think fit,"
This provision, from the point of view of the Shari1 a require­
ments on the same topic, is a happy one. As will be seen 
when the point is dealt with from the Shari1 a position, the 
provision has the effect of enabling Shari? a Courts to 
regulate their sessions in accordance with the Shari1 a . The 
power of the Chief Justice to regulate the sessions of the 
Courts is hardly ever used, and even if used is unlikely to 
to be used to interfere with the Shari1 a,
The Section also provides that a Court may sit in 
two or more divisions for the more convenient despatch of its 
business. This provision is relevant in the case of those 
Courts which have a mixed membership with a President. The 
composition of such Courts is usually : a member learned in
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th e  S h a r i  * a , and o th e r  members le a rn e d  i n  some n a t iv e  law o r  
o th e r ,  and th e  P re s id e n t  o f  such  a  c o u r t  may be e i t h e r  th e  
S h a r i* a  member o r  one o f  th e  o th e r s .  I f  th e  c o u r t  s i t s  in  
two o r  more d iv is io n s  i t  would be p o s s ib le  to  have a l l  th e  
"Moslem11 c a se s  i n  i t s  j u r i s d i c t i o n  h an d led  by th e  S h a r i1 a  
member.
b. Venue.
T h is p r im a r i ly  co n ce rn s q u e s t io n s  o f  t e r r i t o r i a l  
j u r i s d i c t i o n  ( to  which c o u rt must an  in te n d in g  p l a i n t i f f  ta k e  
h i s  c la im  ?) bu t q u e s t io n s  o f th e  s u b je c t - m a t te r  j u r i s d i c t i o n  
may a ls o  a r i s e ,  because  a c o u r t  may have th e  t e r r i t o r i a l  
j u r i s d i c t i o n  b u t la c k  th e  power to  d e a l  w ith  a  c a s e .
The r u l e s  a s  l a i d  down by th e  E d ic t  -  which a re
j u s t  a  reen ac tm en t o f  th e  1956 p ro v is io n s  -  may be s t a te d  th u s  :
i .  Where th e  s u b je c t  m a t te r  o f  l i t i g a t i o n  i s  lan d , o r  m a tte r
connec ted  w ith  l a n d , j u r i s d i c t i o n  b e lo n g s  to  th e  c o u rt  i n
whose a re a  o f  t e r r i t o r i a l  j u r i s d i c t i o n  th e  la n d  i s  
57s i t u a t e d .
5 7 . The Area C o u rts  E d ic t ,  s . 19 .
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ii. In all other civil matters jurisdiction belongs to the
Court in whose area of jurisdiction the defendant ordi-
58
narily resides;or wasjwhen the cause of action arose.
it may be observed that neither the repealed Law nor 
the new Edict makes any rules of venue in respect of distribu­
tion and administration of estates of deceased persons. It 
is true that Section 19 (2) makes provision for "all other 
xzivil matters" (i.e. matters other than land dispute), but 
these do not necessarily include all cases of inheritance.
This is because Section 19 (2) makes the defendant its point 
of reference, and in cases of inheritance there need be no 
defendant. However, a recent enactment has dealt with the 
matter. The Area Courts (Registration of Deaths) Edict 19&9 
provides that when any person dies, who was subject to native
law and custom, the fact (of his death) must be brought to
59the notice of the nearest Area Court. Such Area Court is 
to take into its charge the administration and the distribution 
of the estate, if any, of the deceased person. And it is now 
a criminal offence for any person to distribute or in any way 
to deal with such an estate without the Court's permission.
5#. Ibid, S.19.
59- See the Area Courts (Registration of Deaths) Edict, No. 1 
of 19891 Laws of the North Eastern State of Nigeria, 19691 5*3*
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Where a  case  i s  ta k e n  to  a  c o u rt  w hich la k e s  j u r i s ­
d i c t i o n  o r  power in  th e  m a t te r  such a  case  i s  to  be t r a n f e r r e d
60to  a  h ig h e r  C ourt hav in g  j u r i s d i c t i o n  i n  th e  a r e a .  Such
t r a n s f e r  may be made by th e  lo w er c o u rt  i t s e l f  o r ,  i f  th e
low er c o u rt f a i l s  to  t r a n s f e r  th e  c a s e ,  a  h ig h e r  c o u rt  may
o rd e r  th e  t r a n s f e r  e i t h e r  on i t s  own m otion  o r  on th e  a p p l i -
6lc a t io n  o f  one o f  th e  p a r t i e s .  C o n v e rse ly , i f  a  case  which
i s  w i th in  th e  j u r i s d i c t i o n  o f  a lo w er c o u r t  i s  b ro u g h t to  a
h ig h e r  c o u r t ,  th e  h ig h e r  c o u r t  c an , e i t h e r  on i t s  own m otion
o r  on th e  a p p l i c a t io n  o f  one o f  th e  p a r t i e s ,  re m it th e  case  to
62a  low er c o u rt  w ith  j u r i s d i c t i o n  in  th e  m a t te r  i n  th e  a r e a .
c .  Law to  be a d m in is te re d  by th e  c o u r t s .
As s t a t e d  above, th e  w a rra n t e s t a b l i s h in g  a  c o u rt
s t a t e s  i t s  g rad e  and ( in  some c a se s )  w hether i t s  j u r i s d i c t i o n
i s  c i v i l  o n ly  o r  c r im in a l  o n ly  o r  b o th  c i v i l  and c r im in a l .  In
c r im in a l  m a tte r s  a  c o u rt i s  r e q u ire d  to  ap p ly  o n ly  s t a tu t o r y  
63c r im in a l  law and to  be gu ided  m  c r im in a l  p ro ced u re  by th e
60 . The Area C o u rts  E d ic t ,  1968 , s . 32 .
61 . I b id .
62 . I b id ,  s . 31*
63- Ib id , s . 22 (a) ,  and the Penal Code Law, s . 6 .
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6 kCode of Criminal Procedure and Evidence Law. In civil 
matters, on the other hand, the Edict makes a number of rules 
which briefly stated are as follows :
i. A Court is required to enforce the Bye-laws made by
Local Authorities and the provisions of any State
statute which it has been empowered to administer under
65
Section 2 k  of the Edict. The Section (Section 2 k )  
empowers the Governor to confer on all or any native 
courts the power to enforce the provisions of any State 
statute. Under this power some Courts have been empowered
to enforce statutory provisions of both criminal and
civil nature • Examples of the latter are Rent Restric­
tion and Personal Tax Laws which some native courts have 
been empowered to enforce.^
ii. As a general rule, a Court is required to apply the
native law and custom prevailing in its area of juris-
67
diction or "binding between the parties".
64. The C. P. C., S.386(1), and see the Evidence Law, Laws of 
Northern Nigeria, 1963, S.l (3)-
63- The Area Courts Edict, 1968, S . 2 2 (b).
66. See Northern Nigeria Legal Notice No. 130 and No. 136, 
of 1963.
67. The Area Courts Edict, 1968, S.20 (1) (a).
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However,
iii. A Court may apply any principles of English Law if the
intention of the parties when they entered into the trans­
action was that English Law should govern it. And no 
native law and custom which is repugnant to natural
justice, equity and good conscience, or which is incora-
68
patible with any statute, may be enforced.
The rule on repugnancy to natural justice etc. calls 
for comment.
It is not easy to decide the question : on the basis
of what principles must natural justice, equity and good con­
science be judged ? A person1s views on the matter will depend 
upon - or will at least be largely conditioned by - his cul­
tural milieu, so that the view of an English Judge of the High 
Court (or what one may call a MNigerian-EnglishM judge of the 
High Court) on the matter will necessarily differ from thqt of 
an alkali. For example, it may seem to the latter perfectly 
compatible v/ith natural justice etc. to give four widows of 
a deceased one eighth of the estate to share among themselves 
even though one or more of them may have no children at all,
68. Ib id , S .20 (2) (3)
i
j
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and to  g iv e  th e  r e s t  o f  th e  e s t a t e  to  th e  o n ly  su rv iv in g  so n . 
T h is  i s  u n l ie k ly  to  a p p e a l to  th e  "E n g lish *  High C ourt Judge 
a s  a n y th in g  o th e r  th a n  a  good exam ple o f  repugnancy to  n a tu r a l  
j u s t i c e  and e q u i ty  e t c .  To g iv e  a n o th e r  exam ple, suppose a  
woman d e s e r t s  h e r  husband -  b o th  Moslems m a rrie d  under th e  
S h a r i* a  and f u l l y  s u b je c t  to  i t  and th e r e f o r e  b o th  o f them 
s u b je c t  t o  th e  j u r i s d i c t i o n  o f  th e  S h a r i1 a  c o u r t s .  Suppose 
a ls o  t h a t  th e  woman se e k s  no d iv o rc e  and th e  husband has n o t 
d iv o rc e d  h e r  u n i l a t e r a l l y ,  and th e r e f o r e  th e y  a re  s t i l l l e g a l l y  
m a rrie d  though p h y s ic a l ly  s e p a ra te d .  I f  such a  woman goes and 
l i v e s  w ith  a n o th e r  man f o r  a  p e r io d  o f  say  tw e lv e  m onths a t  
th e  end o f  which she h as a  c h i ld  s i r e d  by h e r  lo v e r  and th e n  
se e k s  d iv o rc e  from h e r  husband to  en ab le  h e r  to  m arry th e  
lo v e r ,  who i s  to  be re g a rd ed  a s  th e  d h i l d 's  f a t h e r  ? I s  th e  
c o u r t  to  a p p ly  th e  r u le  a l  w alad l i l  f i r a s h  -  which would 
un d o u b ted ly  by f ly in g  in  th e  fa c e  o f  th e  f a c t s ,  e s p e c ia l ly  when 
b lood  t e s t s  can a t  l e a s t  show th a t  th e  woman* s  husband i s  no t 
th e  f a th e r  ? We may n o te  h e re  th e  p ro v is io n s  o f  th e  Area C o u rts  
( C iv i l  P ro ced u re ) R u le s , fO rd e r 13 , r u le  *f). The r u le  p ro ­
v id e s  t h a t  i t  i s  th e  n a tiv e  law  ( in  o u r case  th e  S h a ri * a ) which 
g o v ern s  what ev id en ce  a  c o u rt  d e c id e s  to  a c c e p t and th e  method 
o f  ta k in g  such  e v id e n c e . T h is  means th q t  a  S h a ri * a  c o u rt may 
r e fu s e  to  have a n y th in g  to  do w ith  b lood  t e s t s  a s  a  means o f
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f ix in g  th e  b io lo g ic a l  p a t e r n i t y  o f  a  c h i ld  and impose i t  on
th e  husband . Or w i l l  t h i s  be reg a rd ed  a s  repugnan t to  n a tu r a l
j u s t i c e  e t c .  ?
The p ro v is io n  r e q u i r in g  th e  c o u r ts  to  a p p ly  th e
n a t iv e  law  ’’p r e v a i l in g 11 i n  an  a re a  o r  t h a t  !tb in d in g  betw een
th e  p a r t i e s "  a ls o  c a l l s  f o r  some comments. As f o r  th e
law " p r e v a i l in g " ,  th e r e  a re  n o t many problem s a s  f a r  a s
S h a r i1a  c o u r ts  a re  co n cern ed , s in c e  i n  th e  m a jo r i ty  o f  £ ases
th e s e  c o u r ts  a re  i n  Moslem a r e a s ,  and th e  law  p r e v a i l in g  i s  
69th e  S h a r i* a . However, th e  "law  b in d in g  betw een th e  p a r t i e s "
r a i s e s  two q u e s t io n s .  F i r s t ,  i s  i t  a t  th e  c o u r t 's  e n t i r e
d i s c r e t i o n  w hether o r  no t t o  a p p ly  i t  in s te a d  o f  th e  law  p re -
70v a i l i n g  i n  i t s  a re a  o f  j u r i s d i c t i o n  ? And, se c o n d ly , a re  
th e r e  any g u id e - l in e s  f o r  th e  c o u r t s  a s  to  how to  e x e rc is e  
t h i s  d i s c r e t i o n  ?
I t  may be su g g e s te d  a t  th e  o u ts e t  t h a t  i n  a  case  
where th e  l i t i g a n t s  a re  s u b je c t  to  a  non-S fo a ri1 a  n a t iv e  law , 
th e n  even th e  req u irem en t o f  na6u r a l  j u s t i c e ,  e t c . ,  may
69 . F or exam ple, 113 o u t o f  l*fl Area C o u rts  i n  th e  N orth
E a s te rn  S ta te  a re  S h a r i1 a  c o u r t s .
7 0 . A ccording  to  B u rn e tt i t  i s  e n t i r e l y  in  th e  c o u r t ’ s  d i s ­
c r e t io n  which o f  th e  law s th e y  d ec id e  t o  a p p ly ; B u rn e tt  N o te s .
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s u f f i c e  to  make i t  incum bent upon th e  c o u r t  to  exc lude  th e
S h a r i1 a  i n  th e  c a se ; b u t i s  th e  c o u r t  bound to  a p p ly  a n o th e r
law  o f which i t  h as  ko know ledge, o r  can i t  d e c l in e  j u r i s d i c t i o n  ?
i t  i s  p e rh ap s  b e s t  to  le a v e  th e s e  i s s u e s  u n d isc u sse d  s in c e ,
i n t e r e s t i n g  though th e y  a re  -  s u f f i c i e n t l y  im p o rtan t to  m e r it
m en tion  -  th e y  a re  o u ts id e  th e  scope o f  t h i s  t h e s i s .
I n  a d d i t io n  to  th e  above r u l e s ,  o th e r  r u l e s  have
71been  made g o v ern in g  what th e  E d ic t  c a l l s  “mixed c a u s e s . 11
^hese  a re  r u l e s  g o v ern in g  c a se s  o f c o n f l i c t  o f  law , and t h e i r
g i s t  may be s t a te d  th u s  : Where th e  p a r t i e s  a re  governed by
d i f f e r e n t  law s, th e  C ourt i s  to  a p p ly , i n  th e  case  o f  la n d
d is p u te s ,  th e  law  p r e v a i l in g  i n  th e  a re a  where th e  la n d  i s  
72s i t u a t e d .  In  o th e r  cau se s  th a n  la n d  th e  Court i s  to  a p p ly  
th e  law , o r  th e  com bination  o f  law s, which th e  p a r t i e s  ag reed  
o r  in te n d e d  o r  may be presumed to  have ag re ed  o r  in te n d e d , 
shou ld  govern  t h e i r  t r a n s a c t io n .  I n  th e  absence o f  any such 
agreem ent and where an  i n t e n t io n  canno t be presum ed, th e  c o u rt 
i s  to  a p p ly  th e  law w h ic h ,in  a l l  th e  c irc u m s ta n c e s  o f  th e  c a se ,
71• ^hese  have been  d e f in e d  ( s . 2 , A rea C o u rts  E d ic t ,  1968 ), 
a s  cau se s  " in  which two o r  more p a r t i e s  a re  n o rm ally  s u b je c t  
to  d i f f e r e n t  system s o f  n a t iv e  law  and Custom . 11
7 2 . ^he A rea C o u rts  E d ic t ,  1968 , s . 21 (2 ) .
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ought to govern the transaction. In the last resort the
Court is to be guided by the principles of justice, equity
73and good conscience.
d. Appearance of parties and their witnesses.
The Udict provides that every Court
"shall have power to summon before it for the purpose 
of giving evidence any person within the State" 7 k
and it may also apply to the High Court to order the taking 
of the evidence of a witness who is outside the State juris­
diction before another Court, or before an officer of such
75other Court outside the State.
The. parties to the proceedings may not be represented 
by legal practitioners, but, with the Court’s permission, a 
party may be represented by a spouse or a relative.
73. Ibid, S.21 (1) (c).
7k* I b id ,  S .35 -  compare th e  S h a r i1 a  p ro v is io n s ,  C hap ter I I I  below .
75* I b id ,  S .37 -  compare th e  S h a r i ’a  p ro v is io n s ,  C hap ter I I I  below .
7 6 . I b id ,  S .113 -  compare th e  S h a r i1 a  p ro v is io n s ,  C hap ter III below .
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e .  E x e c u tio n  and enforcem ent o f  th e  judgem ents o r  o rd e r s  o f 
th e  c o u r t s .
The R u les made by th e  C h ief J u s t i c e  c o n ta in  d e ta i l e d  
p ro v is io n s  on how judgem ents and o rd e rs  may be, e n fo rc e d ; th e s e
76aa re  d is c u s s e d  below* But th e  E d ic t  i t s e l f  p ro v id e s  t h a t
th e  judgem ents o f  th e  c o u r ts  may be e n fo rc e d  by th e  s e iz u re
and s a le  o f th e  judgem ent d e b to r ’ s  p ro p e r ty ,  and i n  o th e r
77manner; a s  may be p r e s c r ib e d  by th e  R u le s . I t  a l s o  p ro v id e s  
t h a t  th e  c o u r ts  can is s u e  in te r im  o rd e r s  and in ju n c t io n s  on 
how any p ro p e r ty  un d er l i t i g a t i o n  may be k ep t o r  d e a l t  w ith  
pend ing  th e  f i n a l  d e te rm in a tio n  o f  th e  l i t i g a t i o n .
’’M anagers” may be a p p o in te d  (o r  ’’r e c e iv e r s ” ) to  d e a l  w ith  any 
such  p r o p e r ty .
7 6 a . See C hap ter V I, p a r t  2 , below .
77* The Area C o u rts  E d ic t ,  1968, S . 38 -  compare th e  S h a r i ’ a 
p r o v is io n s ,  C hap ter I I I  below .
78. Ib id , s s .  kO and *fl.
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CHAPTER I L
THE COURT : ITS PERSONNEL, VENUE AND SESSIONS 
P a r t  1 : Judges and O f f ic e r s  o f C ourt -  A ppoin tm ent.
As shown i n  C hap ter I ,^ - th e  A rea C o u rts  E d ic ts  i n  
N o rth e rn  N ig e r ia  empower th e  C h ief J u s t i c e  to  e s t a b l i s h  such 
"A rea C o u rts"  and a s s ig n  to  them such names a s  he deems f i t .  
A c ting  under t h i s  power he has e s ta b l is h e d  (o r  i s  deemed to  
have e s ta b l is h e d )  "A rea C o u rts"  o f  w hich a re  what in  t h i s  
th e s e s  a re  r e f e r r e d  to  a s  " S h a r i* a  c o u r t s " .  They have h e re  
been  c a l le d  " S h a ri* a  c o u r ts "  because  t jie  law  th e y  a p p ly  in  
c i v i l  m a t te r s  i s  th e  S h a r i1 a , w hich , in  t h e i r  a re a s  o f  j u r i s ­
d ic t i o n  -  p red o m in an tly  Moslem a re a s  -  i s  th e  " n a t iv e  law ", 
and th e y  a re  s t a f f e d  by s in g le  ju d g es who a re  (o r  who a re  
deemed to  be) le a rn e d  i n  th e  S h a r i1 a .
I t  i s  in te n d e d  i n  t h i s  P a r t  to  c o n s id e r  th e  e s ta b ­
lish m e n t o f  th e  c o u r ts  and t h e i r  s t a f f i n g  and t h e i r  r u l e s  o f 
venue and s e s s io n s ;  to  c o n s id e r  th e  c o n s t i t u t io n  o f  th e  c o u r ts  
a s  th e  a re n a  where l i t i g a t i o n  and o th e r  j u d i c i a l  i s s u e s  a re  
fo u g h t ou t and d e te rm in e d . These aofe m a t te r s  w hich in  N o rth ern
1 . C hap ter I ,  P a r t  2 .
N ig e r ia  a re  governed by s t a tu t o r y  e n a c tm e n ts . The aim h e re  i s ,  
t h e r e f o r e ,  to  l a y  down th e  S h a ri * a  p ro v is io n s  on th e  m a t te r  
a lo n g s id e  th e  s t a tu t o r y  p ro v is io n s  and t h e i r  t r a n s l a t i o n  in to  
p r a c t i c e .  Comparing th e  two w i l l  e n ab le  u s  to  see  how f a r  th e  
a c tu a l  p r a c t ic e  i s  i n  acco rd  w ith  th e  re q u ire m e n ts  o f th e  S h a ri * a , 
and how f a r ,  i f  a t  a l l ,  any c o n f l i c t  betw een th e  two may be 
re s o lv e d . T h is  i s  d e s i r a b l e ,  i t  i s  su b m itte d , because  th e  
S h a r i1 a  p ro ced u re  w hich th e  c o u r ts  a re  s t a t u t o r i l y  bound by , c'an 
o n ly  be s a t i s f a c t o r i l y  a p p lie d  w i th in  a  j u d i c i a l  framework and 
s t r u c tu r e  cap ab le  o f  accomm odating th e  S h a r i1 a  law .
The S h a r i 'a  re q u ire m e n ts  on th e  o f f i c e  o f  q a d t .
The ch o ice  o f  so u rc e s  and th e  j u s t i f i c a t i o n  f o r  th e  c h o ic e .
What a re  th e  S h a r i1 a  req u ire m e n ts  on th e  o f f i c e  o f 
q a d l -  i t s  e s ta b lis h m e n t and appo in tm en t to  i t  ? I t  i s  b o th  
u n n e c e ssa ry  and u n d e s i r a b le ,  f o r  th e  sake o f  an sw ering  t h i s  
q u e s t io n ,  to  e n te r  in to  a  lo n g  d i s q u i s i t i o n  on th e  S ources o f  
th e  S h a r i1 a  -  th e  UsUl. The Ustll have re c e iv e d  a  good d e a l  o f 
a t t e n t i o n  and have been  e x h a u s t iv e ly  t r e a t e d .  F o r th e  p u r­
p o ses  o f a  s tu d y  ofi N o rth e rn  N ig e r ia  -  an d , t h e r e f o r e ,  f o r  
th e  p u rp o ses  o f  t h i s  t h e s i s  -  i t  i s  i n  th e  t e x t s  o f  th e  
M a lik i School t h a t  one must seek  th e  answ er to  t h i s  and ,
indeed, any other question on the Shari1a. This is because it 
is the Maliki School which governs the lives of the people in 
Islamic matters in Northern Nigeria. All Fatwas are answered 
and all Shari1 a cases are decided according to the MSliki School 
seldom are other views considered or entertained. One may 
search in vain through all the records of the courts for a 
single decision based on any authority other than a MSlikl 
authority.
The reasons for the dominance of the MoLlikT School
2
are a matter for historians; but we may note here that the 
Shehu Usman b. Fodi had warned against exclusive adherence to
the views of the scholars of one school only which, he said,
3
was an erroneous practice. His warning, however, kas not 
been heeded, except that in recent times the judges of the 
Northern Nigeria Shari * a Court of Appeal have advocated the 
adoption of a non-MSliki view in certain cases in the law of
2 . See th e  h i s t o r i a l  c re a so n s  Ib n  KhaldUn g iv e s  a s  to  why 
th e  M alik i School became th e  dom inant sc h o o l in  A ndalus and 
N orth  A fr ic a  : The Muqaddima, t r a n s l a t e d  by R o se n th a l,
London, 19591 V ol. 3 i p* 12*
3* See one o f  th e  Shehu* s  Q asid as : H id a y a t-u l-T u ltlb , 
p u b lish e d  by th e  G askiya C o rp o ra tio n , Z a r ia ,  N o rth ern  
N ig e r ia ,  ( n . d . ) ,  p . k.
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i n h e r i t a n c e .
T h is  f a c t  -  th e  e x c lu s iv e  a u th o r i ty  o f th e  M alik i
School -  h a s  been  g iv e n  s t a t u t o r y  r e c o g n i t io n  and c o n f irm a tio n .
The S h a r ia  C ourt o f  A ppeal Law p ro v id e s  t h a t  th e  Shariia Court
-  5o f  Appeal i s  to  base  i t s  d e c is io n s  on th e  M a lik i S choo l.
S ince  a p p e a ls  i n  S h a r ja  m a t te r s  end up i n  th e  S h a r ia  C ourt 
o f  A ppeal, th e  o p e ra t io n a l  am bit o f  th e  S e c tio n  c o v e rs  th e  
low er C o u rts .
Our o r i g in a l  q u e s t io n  may th e r e f o r e  be reduced  to  
t h i s  : What a re  th e  S h arJa  p ro v is io n s  on th e  m a t te r  a cc o rd in g
to  th e  M a lik r  School ? I n  o rd e r  to  answ er t h i s  q u e s t io n  i t  i s  
n e c e ssa ry  to  d e c la re  ou r so u rc e s  and t r y  to  j u s t i f y  t h e i r  
c h o ic e . F o r th e  p u rp o se s  o f  t h i s  t h e s i s  one canno t b u t c o n fin e  
o n e s e lf  to  th e  so u rc e s  r e l i e d  upon by th e  C o u rts  i n  N o rth ern  
N ig e r ia .  The m ain  so u rc e s  a re  :
*f. See th e  memo is s u e d  by A lh a ji  J i b i r  Daura to  S h a r ia  ju d g es  
i n  th e  N orth  C e n tra l  S ta te  on In h e r i ta n c e  and P ro c e d u re . He 
urged  them to  adop t th e  rad d  p r in c ip le  fo llo w ed  by rahm k in ­
d red  b e fo re  th e y  r e s o r t  to  th e  B a i t - e l - M a l . T h is  i s  b ecau se , 
he s a y s , f,i t  i s  now obv ious t h a t  th e  c o n d it io n s  t h a t  e n t i t l e  
th e  B a it-e l-M a l to  be r e s o r te d  to  (a s  an a s a b a ) a re  u n f u l f i l l e d .  
And th e  c o n d it io n s  l a i d  down by o u r l e a d e r s  l i k e  A l i ,  Ifan Yunus 
and D a rd ish , f o r  r e s o r t in g  to  rad d  and zawul arham a re  s a t i s f i e d .  
See th e  J i b i r  D aura Memo, pp . 3-*f-
3- S . 2 S h a r ia  C ourt o f A ppeal Law, Laws o f  N o rth e rn
N ig e r ia ,  1963*
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1 ,  Com m entaries oft th e  M ukhtasar o f  K h a l i l ,  e s p e c ia l ly  
D a sU q l's  on th e  S h a rh a l K ab lr  by ^ a r d l r ,  and A daw l's  commentary 
on K h i r s h l , J a w a h iru l I k h l l l  o f  A b ll A z h a rt.
2 .  Com m entaries on Ib n  Abl Z a y d 's  R i s a la , such  a s  A b ll A z h a r lf s .
3* bom m entaries on Ib n  A sim 's T u h fa tu l Hukkam ( a ls o  known a s
th e  R sim iyya) , e s p e c i a l l y  by MayySra, Ib n  Abdul S a lam 's  B haja
and a l-T a w a d l.
4 . Ib n  FarhUn’ s  T a b s i r a tu l  HukkSm.
5• The M udawwana-al-Kubra.
6 . A l-Q a ra f l ’ s  Furug  and o th e r  w orks.
These works c o n ta in  th e  v a r io u s  t e x t s  (nusus*) by th e
o r i g i n a l  a u th o r s ,  th e  com m entaries by th e  v a r io u s  Com mentators
who have e la b o ra te d  on th e  a u th o rs  w ith  t h e i r  own o b s e rv a t io n s ,
and th e  o b s e rv a t io n s  o f  o th e r s  a s  w e ll  * In  some c a se s  th e r e
may be f u r t h e r  e la b o r a t io n s  o f  th e  e la b o r a t io n s ,  and so on .
A lthough i n  th e o ry  th e  g e n e ra l  r u l e ,  i n  a l l  th e  S c h o o ls ,
£
i s  t h a t  th e  U sui a re  th e  Q u ^ a n , th e  Surma, Ijm a and Q iy a s , 
i n  t h a t  o r d e r ,  i n  p r a c t i c e  r e s o r t  i s  seldom  had to  e i t h e r  th e
6 . See Ib n  F arhun , o p . c i t .  TJol. I ,  p p .5 6 ,5V* Bee a ls o  th e  
d is c u s s io n  on t h i s  i n  Schach t : The O r ig in s  o f Muhammadan 
J u r is p r u d e n c e , O xford , 1959* P*l» C oulson : A H is to ry  o f 
I s la m ic  Law, E dinburgh  U n iv e r s i ty  P r e s s ,  196^, C hap te r 6; a ls o  
C o n f l ic t s  and T en sio n s in  I s la m ic J u r is p ru d e n c e , Chicago U n iv e r s i ty  
P r e s s ^ l 9 6 9 ,  C h ap te r 1 , e s p e c ia l ly  p p . 3 and 4 .
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Q ur1 an  o r  th e  H ad lth  ( th e  re c o rd  o f  th e  Sunna) f o r  an  a u th o r i ty
to  back up a  l e g a l  d e c is io n .  T a g lid  - r e l i a n c e  on such t e x t s
a s  th o se  enum erated  above and s im i la r  t e x t s  -  h as reach ed  a
7
p o in t  where th e  t e x t s  have become th e  law  p a r  e x c e l le n c e .
However, th e  f a c t  t h a t  r e l i a n c e  on th e s e  t e x t s  i s  th e  a cc ep ted  
p r a c t i c e  d oes n o t re n d e r  e i t h e r  u n n e c e ssa ry  o r  i r r e l e v a n t  th e  
q u e s t io n  on what j u r i s t i c  b a s i s  we can r e l y  on them and th e  
w r i t in g s  o f  o th e r  j u r i s t s  a s  th e  a u th o r a t iv e  e x p o s i t io n  o f  th e  
r u l e s  o f  th e  S h a ri * a  c o v e rin g  th e  e n t i r e  gamut o f l e g a l  a c t i v i t y .  
Ib n  Farhftn , i n  h i s  T a b s i r a t , d is c u s s e s  th e  so u rc e s
8o f  law , euid we can g le a n  th e  answ er to  th e  above q u e s t io n  from 
t h a t  d i s c u s s io n .  A ccording to  him , th e  law  to  a p p ly  i s  to  be 
found i n  th e  Q ur1 a n , th e n  th e  Sunna, th e n  I jm a « Ijm a o f  th e  
Com panions, he say s  must be r e l i e d  upon? s o , to o  Ijm a o f  th e  
fo l lo w e rs  o f  th e  Companions.
However, where th e  Companions d is a g re e  in  t h e i r  view s 
on any m a t te r ,  ®r where th e  m a t te r  d id  n o t a t  a l l  r e c e iv e  t h e i r
7* T h is  i s  an  u n av o id ab le  h i s t o r 9 c a l  developm ent w hich th e  
Shehu c r i t i c i s e d .  See h i s  H id a y a t-u l-T u lP b , p . 3 ( f . n .3  a b o v e). 
And see  A daw l's  e x p o s i t io n  in  h i s  Commentary on a l  K h i r s h l 's  
m arg in  : a l  K h ir s h i ,  Sharh a l a  fl  M ukhtasar a l - K h a l i l , C a iro , 
1308, A .H ., p . 1^0 . See a ls o  Coulson : C o n f l ic t s  and T ensions 
where he p o in ts  ou t t h a t  I s la m ic  law , i n  i t s  developed  form i s  
a  j u r i s t s '  law , p . 8 .
8 . Ib n  F arhP n , o p . c i t .  V ol. I ,  pp . 56 -7 -
c o n s id e r a t io n ,  what i s  to  be done ? I n  th e  l a t t e r  c a s e ,  q iy a s  -  
a n a lo g y  -  th e  l a s t  o f  th e  s o u rc e s , i s  to  be r e s o r te d  to ;  an a ­
lo g y  im p lie s  e x e r t io n s  by th e  M u q a llid  h im s e lf ,  d e r iv in g  g u idance  
from th e  p r in c ip le s  and th e  p o l ic y  o f  th e  S h a r i1 a , so f a r  a s  he 
can  a s c e r t a i n  th e s e ;  b u t i n  th e  case  o f  d isag reem en t amongst 
th e  j u r i s t s ,  a  M uqallid  i s  re q u ire d  to  fo llo w  th e  MashhPr -  th e
.dom inant view o f  th e  S choo l, b u t th e  M ujtah id  i s  no t c o n fin e d  
9
t o  t h i s .  However, s in c e  th e  v a s t  m a jo r i ty  o f  a d m in is t r a to r s
o f  th e  law a re  (and have a lm o st a lw ays been) M u q a llid s , we need
o n ly  be concerned w ith  th e  way th e  M uqallid  i s  re q u ire d  to  d e a l
w ith  th e  s i t u a t i o n .  As f a r  a s  th e  M ujtah id  i s  co n cern ed , i t
i s  s u f f i c i e n t  m ere ly to  o bserve  t h a t  to  q u a l i f y  (a s  a  M u jta h id )
a  p e rso n  i s  r e q u ire d  to  know p r a c t i c a l l y  e v e ry th in g  th e r e  i s
to  know i n  and abou t th e  law , from a l l  i t s  s o u r c e s . ^  And, i t
11seem s, even  th e n  such a  p e rso n  may n o t n e c e s s a r i ly  q u a l i f y .
9 . I b id ,  p .37- See a ls o  a l  Q u a ra fi : a l  Ihkam f i  Tamyiz a l  
Fataw a 'a n  al-Akham wa T a s a r r u f a t  a l-Q a d l waf l  Imam. E d ite d  
by Abu Ghuddah, A leppo, 1967, p*
10. Ib n  FarhPn, i b i d ,  p . 39 , where a l  f a q ih  . . .  b in  Sam ariy 
gave a  fa tw a  on t h i s
11. I b i d .  See where even  Ib n  a l  QPsim i s  s a id  n o t to  have been
a  M u jtah id  and th e  exam ple o f  M u jtah id s  g iv e n  a s  Muhammed ib n  a l
Mawwaz, a l  Q ad 'a I s m a il  and A li Muhammed ib n  Abi Zayd (p . 5 9 )• 
And se e  Q a r a f I , o p . c i t .  p . 29 , where he sa y s  i f  a  m u fti i s  a
m u q a llid  "a s  i s  th e  case  i n  t h i s  age o f  o u rs  he i s  l i k e  a
tongue o f  h i s  Imam, an  i n t e r p r e t e r  o f  h i s  h e a r t . "
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The M u q a llid , th e n ,  must fo llo w  th e  view  o f th e  Imam
o f th e  School -  i f  one had been  e x p re sse d ; i f  two o r  more
th a n  two v iew s have been e x p re ssed  by th e  Imam (o r  a t t r i b u t e d
12to  him) th e  l a t e s t  i s  to  be fo llo w e d . There i s  no r ig h t  to
13choose a n o th e r  view i f  M alik has e x p re ssed  h i s .  I f  th e r e  i s  
a  c o n f l i c t  o r  doubt a s  to  which i s  M a l ik s  v iew , th e n  th e  one 
r e l a t e d  by Ib n  Qasim i s  th e  a u th o ra t iv e  one and th e  doubt i s
l^p
th e re b y  r e s o lv e d . T h is o p in io n  -  t h a t  th e  Imam1s view must
15be fo llo w ed  -  i s  Ib n  H a jib 1s ,  which Ib n  FarhUn e n d o rse s .
Two o th e r  o p in io n s , how ever, have been  re c o rd ed  by Ib n  Farhtin 
(a )  t h a t  a M uqallid  i s  no t o b lig e d  to  fo llo w  th e  Imam's r u l in g ;  
and (b ) t h a t  i n  f a c t  he may do so o n ly  i f ,  a f t e r  h i s  own e x e r­
t i o n s ,  he h as  a r r iv e d  a t  th e  seme c o n c lu s io n  on th e  m a tte r  and 
no t o th e rw is e .
12. Ibn Farhun, op. cit. pp. 59-60.
13. Ibid. But this appears to be only Ibn Farhun1s and Ibn 
Hajib's views. There are many instances where views are re­
lated of Malik and others and the latter are preferred by the 
learned relators. See what Malik himself is reported to have 
said : nI am a mortal susceptible to being right and wrong. 
Study my opinions - if they conform to the Book and the Sunna', , 
follow them leaving out what does not conform to these (two 
sources)" - quoted by Adawi in KhirshjL, op. cit. p.1^0. See 
also : Couson : The State and the Individual in Islamic Law, 
International and Comparative Law Quarterly, Vol. VI, Jan, 19571 
k 9 at p. 59-
1A-. Because, says Ibn Farhun, he had been in the company of 
Malik for over twenty years (op. cit. p. 60). And see Adawi*s 
view in support of this - Khirsh? , op. cit. p. 1AO.
15; S e e  f .n .  13.
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W ithout d is a g re e in g  w ith  th e s e  two v iew s, Ibn  Farhtinft
merely explains that they only apply to a learned Muqallid who 
has the capacity and ability to examine the various views ex­
pressed by the people of the School and to discerh those of 
them that are based and rest on the fundamental rules and
principles of the Imam of the School. A "bare muqallidtt
l6(muqallid al-batat) is required to adopt the Mashhur.
Where neither Hcilik nor Ibn Qasim express any views 
on a matter and there are conflicting opinions, the view sup­
ported by stronger arguments is the one to choose even if it
17is only supported by a minority of commentators. This is 
MalikIs own view.
In conclusion, we may observe that as a result of
historical developments, in Northern Nigeria as elsewhere in
the world, what one may call the official doctrine (that the 
Qur1 an and the Sunna: are the primary sources and it is only 
when the problem is not covered by them that resort is to be 
had to IjmS and Qiyas) has been modified in practical appli­
cation. In practice, it is the books of the earlier jurists
16 . Ib n  FarhUn, op . c i t .  p .6 0 ,
17 . Ib id  p . 63 . See th e  d is c u s s io n  on t h i s  by Ib n  R ashid and
Mundad.
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that people content themselves with - with no reference to the 
primary sources - in the firm belief that these contain the 
authoritative interpretation of the ^ur * an and the Sunna. and 
that they record the Ijma of the leaders of the School *
Where the views of the earlier jurists (the authori­
ties) are in conflict in any given matter, the Ilashhur view is
to be adopted and followed. The Mashhur is, according to
some, the view supported by the strongest arguments; according 
to others, the one supported by the largest number of jurists.
On no account should the choice of which to take be conditioned
19by the desire to pander to some unworthy inclination. In
practice, however, the choice of which view to follow is not
guided by the fine analytic approach Ibn farhun and others
have prescribed. In Northern Nigeria the view is that you
cannot fault a choice of any view within the School whatever
20
the motives for the choice adopted. And the effect of the 
saying ascribed to the Prophet - that "difference of opinion ... 
is a boon from Allah" - whidh has been whittled down consider­
ably by the attitude taken above, is allowed full rein.
18. See the discussion in Ibn Farhun, op. cit. pp. 6 3 - k .
19. See the strictures of Ibn Sahal on this - Ibn Farhun
ibid, p. 66. And see al-Qarafi : op. cit. p. 79*
20. This again is due to historical reasons. There is no
official guidance to the courts, and the Grand Khadi is of 
the view that provided the decision of a court rests on some 
authority, no matter how waak, it may not be reversed.
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On the question of the authenticity of the contents
of the books - i.e. the question why they are regarded as
authentic statements of the views of their alleged authors,—
Qarafl takes the view that
"famous books are, on accouht of their notoriety, far 
away from fraud and falsehood." 21
Ibn FarhUn says they have acquired their authenticity by their
-  22 antiquity and the improbability of fraud (tadlis) entering them.
Both Qarafi and Ibn Farhun and others compare legal books with
books of other branches of knowledge, like language, grammar,
22aand medicine. Their argument is that if you can rely on books 
of medicine, say, as being authentic even though there is no 
other direct proof of their authenticity, than their antiquity, 
so must you rely on ancient law books. If you.repudiate either 
or both, public interest suffers.
This is undoubtedly a practical solution, but the 
analogy is far from happy. Medical and other scientific works 
are amenable to empirical testing. Soo, too, with most rules 
of grammar. Legal tesits are not capable of this kind of
21. Kitabul Ihkam, op. cit. p. 262 and quoted in Ibn FarhUn 
op. cit. p. 6 9*
22. Ibn Farhlin, op. cit. p. 68.
22a. Qarafi, ibid; Ibn Farhttn, ibid.
22b. See, e.g. Qarafi, ihid, where he says such works are 
handed down through the hands of udul.
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s c r u t in y .  And i t  does n o t h e lp  th e  argum ent to  p o in t  o u t ,  a s
Q a ra fI  d o e s , th e  im portance  o f  language  and grammar -  b e in g
23
" th e  b a s ic  t o o l  o f  th e  law ” . (The c o n c lu s io n  a llu d e d  to  by
Q a ra f I ,  h e r e ,  i s  t h a t  s in c e  i n  th e  case  o f  language  and grammar
b ooks, a n t i q u i t y  h as  been eq u a ted  w ith  a u th o r i t y ,  and s in c e
th e s e  two a re  th e  b a s ic  t o o l s  o f  th e  law , th e n  law books must
a ls o  be judged  i n  th e  same w ay.) F o r tu n a te ly ,  t h i s  t h e s i s  i s
n o t a  d is c u s s io n  on U stll, and th e  m a tte r  may be l e f t  t h e r e .
A ppointm ent o f  ju d g es  under th e  S h a r i 'a .
To come back to  th e  q u e s t io n  o f  appo in tm en t o f  ju d g es
under th e  S h a r i1 a  : f i r s t ,  i t  i s  a  s e t t l e d  p r in c ip le  t h a t  th e
o f f i c e  o f  judge i s  a  p a r t  o f th e  fu n c t io n s  o f  th e  r u l e r  ( th e
Imam -  th e  C a l i f  -  th e  s t a t e )  who may e x e rc is e  i t  h im s e lf  o r
2kd e le g a te  i t  t o  somebody e l s e .  Sheyk A b d u llah i o f  Gwandu, i n
h i s  D iyau l Hukkftm, say s  t h a t  th e  Imam
" i s  a  sh ep h erd  o v e r  a l l  th e  p e o p le , b u t he canno t do e v e ry ­
th in g  by h im s e lf  and i s  th e r e f o r e  com pelled  to  a p p o in t n a f ib s  
( d e p u t ie s )  . . .  th e  f i r s t  (o f  th e s e  d e p u t ie s )  a re  th e  ju d g es 
whose d u ty  i t  i s  to  a d ju d ic a te  betw een p eo p le  and s e t t l e  t h e i r  
d i s p u te s  in v o lv in g  t h e i r  l i v e s ,  p ro p e r ty  and h o n o u r."  25
2 5 . Ib n  Far^iHn, i b i d ,  p . 69; Q a ra f i ,  o p . c i t .  p . 262.
2*f. See Ib n  Asim: T uh fa t u l  Hukam, Abdul Hamid H anafi P u b l ic a t io n ,  
C a iro , ( n .d . )  p . 5* M ayyara: Commentary on th e  T u h fa t u l  Hukam, 
C a iro  ( n .d . )  V ol. I ,  p . 10 . Ib n  Abdul Salam , K ita b u l B h a ja , Othman 
Tayyeb P u b l ic a t io n s ,  Kano, N o rth e rn  N ig e r ia ,  n .d . )  V ol. I ,  p . 16 . 
Ibn  Far^Tln, o p . c i t .  pp . 26, 21 . See a ls o  Coulson : The S ta te  and 
th e  In d iv id u a l  i n  I s la m ic  Law, o p . c i t .  a t  pp . 5 7 -8 .
25 . Sheyk Abdul L ahi : g iy a fu l  Hukkam, H a l iru  B i n j i 's  Hausa 
t r a n s l a t i o n  p u b lis h e d  by th e  G askiya C o rp o ra tio n , Z a r ia  ( n .d . )  
N o rth e rn  N ig e r ia ,  p . 22.
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Thus, a c c o rd in g  to  Sheyk A b d u llah i (who, i n c i d e n t a l l y ,  i n
m a t te r s  o f  QadH, r e l i e s  h e a v i ly  on Ib n  F a r^ tin 's  T a b s ira )  i t  i s
26a  n iy ab a  from th e  Im&m. A ccording  to  th e  Shehu Usman b Fodi 
i t  i s  a  d u ty  incum bent upon th e  Imam to  a p p o in t ju d g es who must 
a p p ly  th e  S h a r i1 a . A ccording  t o  him , th e  Imam i s  under an  o b l i ­
g a t io n  to  a p p o in t q u a l i f i e d  and com petent ju d g es ; th e  ju d g es
a re  u n d e r th e  o b l ig a t io n  to  a p p ly  th e  S h a r i1 a  and th e  p u b lic
27a re  u n d e r an o b l ig a t io n  to  obey th e  ju d g e s . Ib n  FarljUn q u o te s  
a l  M&zari a s  sa y in g  th a t  th e  appo in tm ent o f  ju d g es  i s  o f two 
k in d s  : one by th e  Imam (o r  one o f  h i s  l i e u t e n a n t s  on h i s
b e h a l f ) ,  and th e  o th e r  by th e  le a d e r s  o f  th e  community, who 
may a p p o in t one o f  t h e i r  number i n  c a se s  o f  n e c e s s i ty  where th e  
Imam canno t be co n ac ted  to  a p p o in t .
I n  s h o r t  th e  p o s i t io n  may be sum m arised th u s  ; f i r s t ,  
i t  i s  a  com pulsory req u ire m e n t t h a t  th e r e  s h a l l  be s t a t e  o f f i ­
c i a l s  hav in g  j u d i c i a l  pow ers and e x e rc is in g  th e  same to  s e t t l e  
d i s p u te s .  As a  g e n e ra l  r u le  th e s e  a re  ju d g es  s p e c i f i c a l l y  
a p p o in te d  f o r  t h i s  p u rp o se . S econd ly , th e  power to  a p p o in t th e  
ju d g es and th e  power to  d e f in e  t h e i r  j u r i s d i c t i o n  i s  v e s te d  i n  
th e  Imam -  who, in d e e d , p r im a r i ly  u n i te s  i n  h im s e lf  a l l  th e
26 . W ath lq a t, o p . c i t .  p . 2^0 .
27 . Ib n  F arh ttn , o p . c i t .  p . 21 .
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pow ers and f u n c t io n s  o f  th e  S t a te .  As Tyan p u ts  i t ,  one o f  th e  
p r i n c i p a l  c o n c e p ts  o f  I s la m ic  P u b lic  Law i s  th a t
" th e  e n t i r e  s t r u c tu r e  o f  th e  Is la m ic  s t a t e  i s  c o n s t i tu te d
by a  s e r i e s  o f  d e le g a t io n s  and r e p r e s e n ta t io n s ."  28
A ll pow er, he c o n tin u e s ,  i s  v e s te d  i n  th e  Imam who d e le g a te s  
i t  to  o th e r s  who a c t  a s  h i s  r e p r e s e n ta t iv e s .  T h ird ly , i t  h as 
now become th e  p r a c t i c e  (one may say  a  co n v en tio n  which has 
hardened  in to  th e  s t a t u s  o f law ) t h a t  Imams a p p o in t ju d g es g iv in g  
them th e  o rd in a ry  j u d i c i a l  powers and fu n c t io n s .  H i s t o r i c a l l y  i t  was 
th e  C a l i f  Umar who was th e  f i r s t  r u l e r  to  a p p o in t a  f u l l  tim e p a id  
judge -  Shurayh. He a ls o  a p p o in te d  Abul Musa a l  A s h 'a r i .
The appo in tm ent to  th e  o f f i c e  o f judge may be by th e  
Imam h im s e lf  o r  by a n o th e r  o f f i c i a l  on th e  Imam's b e h a l f .  The 
m o d a l i t ie s  d i f f e r  from one tim e to  a n o th e r  and from one p la c e  
to  a n o th e r .  But th e  g e n e ra l  p r a c t i c e  a p p e a rs  to  have been , 
i n  fo rm er t im e s , t h a t  th e  Imam o n ly  a p p o in te d  th e  Q £dil Qudgit 
( th e  C h ie f J u s t i c e ) .  The o th e r  ju d g es  were a p p o in te d  by e i t h e r  
th e  Q ad il Qudat o r  th e  p r o v in c ia l  g o v e rn o rs . I n  N o rth e rn  N ig e ria  
th e  p r a c t i c e  used  to  b e , by and l a r g e ,  a s  th e  Shehu Usman 
recommended : ^  e v e ry  Em ir a p p o in te d  th e  C h ief J u s t i c e  ( c a l le d
28 . Tyan : H is to i r e  de 1*O rg a n is a tio n  J u d i c ia i r e  en Pays
Df I s la m , L e id en , E. J .  B r i l l ,  19&0, p . 100.
29 . K i ta b u l-F a rq , o p . c i t .  p . 560 . He was h e re  app rov ing  a 
p r a c t ic e  o f  o th e r  c a l i f s  i n  h i s t o r y  a s  rec o rd ed  by a l-S u y U tl i n  
h i s  T a r ik h -a l-K h u la fa .
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i n  Hausa A lk a lin  A lk a la i)  who i n  tu r n  a p p o in te d  o th e r  ju d g es  i n  
th e  r e s t  o f  th e  p r o v in c ia l  tow ns. T h is  had been  th e  p r a c t ic e  
u n t i l  v e ry  r e c e n t ly .
The in s tru m e n t o f  appo in tm en t must s t a t e  th e  j u r i s ­
d i c t i o n ,  b o th  t e r r i t o r i a l  and s u b je c t  m a t te r ,  o f  th e  a p p o in te e s .
T h is  however may be u n d e rs to o d  from th e  custom ary  p r a c t ic e  o f
th e  l o c a l i t y .  The im p o rtan t th in g  i s  t h a t  th e  a p p o in te e  (and
30th e  p u b l ic )  must know th e  e x te n t  o f  h i s  j u r i s d i c t i o n .  Ibn
FarljTln say s  t h a t  th e  mode o f  s t a t i n g  th e  j u r i s d i c t i o n  a s  w e ll
a s  th e  e x te n t  o f  th e  j u r i s d i c t i o n  depends on th e  custom s o f
each  a r e a .  He q u o te s , w ith  a p p ro v a l , th e  o p in io n  o f  Ibn  Qayylm th a t
ftThe c o n d it io n s  gov ern in g  ap p o in tm en ts  to  o f f i c e s  and 
th e  e x te n t  o f  t h e i r  j u r i s d i c t i o n s  a re  to  be u n d ers to o d  
from th e  words u se d , th e  a t t i t u d e s  o f  th e  a p p o in to rs  
and th e  custom o f  th e  p la c e .  T h is  i s  n o t a  m a tte r  on 
which th e  S h a r i1 a  l e g i s l a t e s .  What may be long  to  th e
j u r i s d i c t i o n  o f  th e  Army Commander a t  one tim e o r  in
one p la c e  may be long  to  th e  j u r i s d i c t i o n  o f  th e  judge 
a t  a n o th e r  tim e o r  in  a n o th e r  p l a c e .11 31
J u r i s d i c t i o n  in  t h i s  c o n te x t means b o th  t e r r i t o r i a l  j u r i s d i c t i o n
and s u b je c t  m a tte r  j u r i s d i c t i o n .  As f a r  a s  th e  l a t t e r  i s  co n cern ed , an
3 0 . See Ibn  F arh u n , o p . c i t .  V ol. I ,  p . 21 . See a ls o  Ibn  Abdul 
Salam , o p . c i t .  p . 1 8 .
3 1 . Ib n  Farfcftn, o p . c i t .  V ol. I ,  p . l 8 j  and see  V ol. I I ,  p . 1^2 . 
See a ls o  Sheyk A b d u lla h i, o p . c i t .  p . 30*
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I
a p p o in te e  may be g iv e n  charge  o f  a  s p e c i f i c  g e o g ra p h ic a l  a re a
t
' o r  a  s p e c i f i c  town o r  p a r t  o f  i t .  As f o r  th e  fo rm er, th e
a p p o in te e  may be g iv e n  f u l l  j u d i c i a l  powers o r  some o n ly  o f
th e s e  ( s p e c i f ie d )  o r  f u l l  j u d i c i a l  powers p lu s  o th e r  d u t ie s  -
f o r  example to  su p e r in te n d  th e  p u b lic  t r e a s u r y .  However,
th e r e  i s  th e  problem  o f  what " f u l l  j u d i c i a l  pow ers” , o r  what
we may c a l l  th e  g e n e ra l  (o r  o rd in a ry )  j u r i s d i c t i o n ,  com prise .
L ocal custom , a g a in ,  i s  c r u c ia l  in  d e te rm in in g  t h i s ;  b u t
th e r e  a re  a  few th e o r i e s  advanced on w h a t, f o r  want o f  a
' b e t t e r  te rm , one may c a l l  " th e  minimum c o n te n t” o f  th e  o f f i c e
32o f  a  ju d g e . Sheyk A b d u llah i q u o te s  Ib n  J a z z i ' s  view  th a t  
th e  j u r i s d i c t i o n  o f  th e  o f f i c e  o f  a  judge in c lu d e s  t e n  m a t te r s ,  
a s  fo llo w s  :
i .  S e ttle m e n t o f  d i s p u te s  e i t h e r  by gull?, o r  by a d ju d ic a t io n .
i i .  The s u p p re s s io n  o f  gulm (and g a lim s ) and th e  h e lp in g  o f 
th e  wronged and re n d e r in g  r i g h t s  un to  t h e i r  ow ners.
i i i .  E s ta b l is h in g  th e  hadds and th e  r i g h t s  o f  God.
i v .  D ealin g  w ith  hom icide and b o d ily  i n j u r i e s .
v .  S u p e rin te n d in g  th e  p ro p e r ty  o f  o rphans and " p a t i e n t s ” and 
th e  appo in tm en t o f  p r o p r ie to r y  g u a rd ia n s  f o r  t h e i r  p ro p e r ty .
3 2 . Sheyk A b d u lla h i, o p . c i t .  p .  3 0 . Ib n  FarJjtln, o p . c i t .  V o l. I I ,  
p . I*f2 .
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v i .  G enera l su p e rin te n d e n c e  o v e r th e  awqltf.
v i i .  E x ec u tio n  o f  w ag iy y as.
v i i i .  C o n tra c tin g  i n to  m arriag e  women who have no w a lls  (o r  
whose w a l ls  have w ro n g fu lly  and m a l ic io u s ly  re fu s e d  to  a c t ) .
i x .  G enera l su p e rin te n d e n c e  o v e r th e  g e n e ra l  w e lfa re  o f  th e  p e o p le .
x .  E n jo in in g  th e  good and p r o h ib i t in g  th e  e v i l .
A lthough n o t a l l  o f  th e s e  a re  j u d i c i a l  o r  q u a s i­
j u d i c i a l  m a t te r s  ( c e r t a i n ly  v ,  v i  and v i i i - x  a re  no t j u d i c i a l  
m a t te r s ) ,  th e  ju d g e , a cc o rd in g  to  t h i s  th e o ry , i s  n e v e r th e le s s
un d er a m o ra l / le g a l  o b l ig a t io n  to  a t te n d  to  a l l  o f  them excep t
33th o se  item s s p e c i f i c a l l y  exc luded  from h i s  j u r i s d i c t i o n .
Q a r a f i 's  view  i s  t h a t  th e  judge h a s  no j u r i s d i c t i o n
in  hudild and has no o b l ig a t io n  i n  r e s p e c t  o f  e x e c u tio n  o f  h i s
3 if 35
judgements and o r d e r s .  Ib n  Far^frn d is a g re e s  w ith  t h i s  v iew .
Ib n  S a h a l, on th e  o th e r  hand , sa y s  h i s  j u r i s d i c t i o n  i s
" th e  w id e s t o f a l l  j u r i s d i c t i o n s ,  c o v erin g  a l l  m a tte r s  
g r e a t  and sm a ll . . .  e x ce p t th o se  m a t te r s  s p e c i f i c a l l y  
r e s e rv e d ."  36
33* See Sheyk A b d u lla h i, o p . c i t .  p p . 29 -3°•
34 . K ita b u l Inkam, o p . c i t .  p . 162, and quo ted  i n  Ibn  Farhun 
o p . c i t .  p . 1 ? . And see  a ls o  A l-Q a ra f l^ s  FurQq M atbaat Dar 
I h y a -e l  K u tu b -e l A rab iy y a , C a iro , 1346, A .H ., V ol. 4 , p . 44.
35- Ibn  Farh tin , o p . c i t .  p . 17 .
3 6 . Quoted in  Ib n  FarhUn, o p . c i t .  p . 18 .
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Ibn  Amin a l  Q u rtab i sa y s  th e  j u r i s d i c t i o n  co v ers  a l l  m a tte r s
37ex cep t ta x  c o l le c t io n *  Ib n  Farh tin , a f t e r  d is c u s s in g  th e
v a r io u s  v iew s on th e  s u b je c t ,  co n c lu d es by s a y in g ;
nth e  m a t te r  depends e n t i r e l y  on th e  custom o f  each 
l o c a l i t y . n 3&
T h is , i t  i s  su b m itte d , i s  th e  b e s t  a p p ro ach , e s p e c ia l ly  i f  i t
i s  remembered t h a t  u l t im a te ly  i t  i s  i n  th e  hands o f th e  Imam
to  de te rm ine  what th e  j u r i s d i c t i o n  i s  go ing  to  b e . W hatever
th e  g e n e ra l  j u r i s d i c t i o n  i s ,  i t  i s ,  w ith o u t a  d o u b t, w ith in
th e  com petence o f  th e  Imam to  e n la rg e  o r  c u r t a i l  i t , j u s t  a s
i t  i s  w i th in  h i s  competence to  d e f in e ,  o r  r a t h e r  c o n f in e , th e
law th e  judge i s  to  a p p ly .
The q u e s t io n  w he ther th e  a p p o in to r  can r e s t r i c t  th e
judge in  th e  law  he a p p l ie s  i s  a ls o  th e  s u b je c t  o f d eb a te
among th e  a u t h o r i t i e s  i n  th e  S ch o o l. Al T a rtu sh  d e p lo re d  th e
p r a c t i c e ,  th e n  c u r re n t  among th e  r u l e r s  o f  Q u rtab , o f  i n s e r t i n g
a  c la u se  i n  th e  c o n tr a c ts  o f  appo in tm ent o f  ju d g es r e q u ir in g
them to  co n fin e  th em se lv es  to  th e  view  o f  Ib n  _ .-Qasim w henever
39th e  view covered  a  m a t te r .  He s a id  t h i s  was g ro s s  ig n o ran ce
37* Ib id ,  p. 18.
38. Ib id ,  p. 18.
39* See Tbn F arhun , op. c i t .  p .  37*
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on the rulers1 part, since the correct view was not necessarily
to he found in any one particular text. Ibn FarhBn disagrees
with the criticism and, commenting on this view of al Tartush,
said that this was only tenable in his (Tartush1s) day
uwhen there were many learned Mu.jtahids - since he was 
a contemporary of such (eminent and learned) people as 
Abdul Birr, al Baji' , lyad,., etc."
"These and their like" adds Ibn FarhUn "are lacking in 
our time from east to west." kO
What is more, he continues, Sahriftn had once adopted a similar
practice when he appointed a person who "was amongst those who
Zfl
listened to some of the Iraqians". He imposed on the appoin­
tee a condition that he was to judge according to the Hadinese 
views and according to them only.
Another issue within the. problem of jurisdiction is 
the question of delegation. Can the judge delegate some of 
his functions to another person, to exercise them throughout 
his area of jurisdiction or all his functions throughout a
part only of the territorial jurisdiction ? Ibn Farhfln
42
mentions three possibilities in.the matter : first, if the
40. Ibn Farhun, op. cit. pp. 57-8.
41. Ihid, p . 5 8 .
42 . Ibid, pp. 5 3 -4 . See almost identical views by Khalil*s 
commentators Dardir and DasuqT in HashiyaUt-al-DasuqT ala '1 
Sharh-al-kabir, el Seud and Tayyeb, Kano, Northern Nigeria 
(n.'d.) Vol. IV, p. 153. Khirshf, op. cit. p. 143-
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Imam p r o h i b i t s  him from d e le g a t in g ,  th e n  th a t  i s  th e  end o f 
th e  m a t te r  -  he cannot d e le g a te  to  anyone. S econd ly , i f  he 
i s  p e rm itte d  to  do so , th e n , a g a in , th e  p o s i t io n  i s  p l a in  -  he 
may do s o .  T h ird ly ,  i f  th e  c o n tr a c t  i s  s i l e n t  on th e  p o in t ,
(and -  p resum ably  -  th e r e  i s  no lo c a l  custom o r  p re c e d e n t)  th e n , 
i f  he i s  th e  Imam1s d i r e c t  a p p o in te e , he can o n ly  d e le g a te  i f  
he i s  p re v e n te d  from e x e r c is in g  th e  o f f i c e  p e r s o n a l ly  by i l l ­
n e s s  o r  a b se n c e . O therw ise  -  i f  he i s  w e ll and i n  th e  a re a  
o f  j u r i s d i c t i o n  -  th e n  he cannot a p p o in t a  dep u ty  to  a c t  f o r
him . T h is  t h i r d  view i s  th e  view o f  Ib n  M ajashftn, M u ta r r if  
43
and Asbagh. Ib n  Farh&n d is a g r e e s ,  say in g  th a t  even i f  he i s
th e  Imam*s d i r e c t  a p p o in tm en t, and even though he i s  i n  good
h e a l th  and w ith in  th e  j u r i s d i c t i o n ,  he i s  u n d er no o b l ig a t io n
to  go on a  c i r c u i t  th ro u g h o u t th e  j u r i s d i c t i o n .  He may, in s te a d
o f  go ing  on a  c i r c u i t ,  a p p o in t d e p u tie s  th ro u g h o u t th e  a r e a .
4 4
T h is ,  a c c o rd in g  to  Ib n  Farh&n, i s  th e  M ashhur. Sahnun, on th e  
o th e r  hand, ta k e s  a  more extrem e view : such  a  ju d g e , a cc o rd in g
to  him , can o n ly  d e le g a te  i f  he o b ta in s  th e  p r i o r  a p p ro v a l o f  
th e  Imam -  even i f  he i s  i l l  o r  a b s e n t .  I f  he d e le g a te s
Ib n  F arhun , i b id ,  p . 53; K h irsh ^ , op . c i t .  p . 143- 
Mf. Ib n  F arhun , i b id ,  p . 5^ -5 K h ir s h f , i b i d .
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w ith o u t t h i s  p r i o r  a p p ro v a l, th e n  th e  d e p u ty 's  d e c is io n s  may 
no t be e x ecu ted  -  u n le s s  th e  judge h im s e lf  a d o p ts  them and 
g e ts  them e x ecu ted  a s  though th e y  were h i s  d e c is io n s .
He can  a ls o  a p p o in t d e p u tie s  on an  ad hoc b a s i s  -  f o r
45example to  d e c id e  a  p a r t i c u l a r  c a s e .
As t h i s  d e le g a t io n /d e p u t is in g  i s  o n ly  an  agency , th e  
d e p u ty ’ s  a u th o r i ty  e x p ire s  e i t h e r  on te rm in a t io n  by h i s  p r i n c i ­
p a l  o r  on th e  p r i n c i p a l 's  d e a th , u n le s s  th e  d e p u ta tio n  was w ith
b6th e  Imam s co n sen t -  e x p re s s  o r  im p lie d , s p e c i f i c  o r  g e n e r a l .  
S econd ly , th e  d ep u ty  need no t have a l l  th e  q u a l i f i c a t i o n s  
re q u ire d  o f  th e  judge (see  below ) bu t o n ly  i n  r e s p e c t  o f th e  
b u s in e s s  he i s  g iv e n  charge  o v e r -  e .g .  n i l r a th . ^
What r e s t r i c t i o n s  a re  imposed on th e  Imam (o r  a n o th e r  
a p p o in to r  on h i s  b e h a lf )  i n  th e  ch o ice  o f  a  judge ? The r u le  
i s  t h a t  to  choose a  p e rso n  who s a t i s f i e s  th e  req u ire m e n ts  o f  
th e  Shari*a, he i s  r e q u ire d  to  be gu ided  n o t by h i s  p e rs o n a l 
d e s i r e s  and w h im sica l i n c l i n a t i o n s ,  b u t by p u b lic  i n t e r e s t .  
C a l i f  Umar i s  r e p o r te d  to  have s a id  t h a t  an  Imam who a p p o in ts
Ibn Farhfln, ibid, p.
J+6. Ibn Farhun, ibid, p. 55- See also Dardir, op. cit. p. 133*
k7 * Ibn i'arhun, ibid, p. 5^ -*
W .  Ibn Farhftn, ibid, p. 2^ -.
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u n q u a l i f ie d  p e o p le  from nepotism  and fa v o u r , w i l l  sh a re  i n  th e
a p p o in te e s 1 m isd eed s. But i f  he chooses th e  r i g h t  peo p le  he
s h a r e s  i n  t h e i r  rew ards and has no sh a re  i n  t h e i r  f a u l t s
k 9and sh o rtc o m in g s .
Q u a l i f i c a t io n s  f o r  j u d i c i a l  o f f i c e .
'  What a re  th e  q u a l i f i c a t i o n s  r e q u ire d  o f  a  c a n d id a te  
f o r  th e  o f f i c e  o f  judge ? T here a re  th e  shurflfr o f s ih h a  -  
th e  c o n d it io n s  o f  v a l i d i t y  -  and th o se  o f  kam ala which i t  i s  
d e s i r a b le  t h a t  th e  c a n d id a te  sh o u ld  p o s s e s s .  On th e  form er, 
th e  s ih h a  c o n d i t io n s ,  Iya$  enum erates t e n ,  th e  la c k  o f  any 
o f  w hich re n d e rs  th e  c a n d id a te  u n q u a l i f ie d  f o r  th e  jo b , and 
h i s  appo in tm en t ( s u b je c t  to  th e  r i d e r  below ) and d e c is io n s
5oo f  no e f f e c t .  The c a n d id a te  must be a  sa n e , f r e e ,  l e a rn e d ,
male Moslem, who must a ls o  be an a d l  a d u l t  and p o sse sse d  o f
51
th e  s e n se s  o f  s i g h t ,  speech  and h e a r in g .  Iy ad  sa y s  t h a t  
la c k  o f  th e  f i r s t  f iv e  q u a l i f i c a t i o n s  (Is lam  and s a n i ty ,  and
k9. Ib n  Far&ttn, i b i d ,  p . 2k.
5 0 . I b i d ,  p . 2k. See th e  re q u ire m e n ts  and th e  d is c u s s io n  in  
MayyeLra, o p . c i t .  pp . 11- 2 , and Ibn  Abdul Salam , o p . c i t .  p . l 8 . 
Ib n  Asim le a v e s  ou t ilm  in  h i s  l i s t  -  p . c i t .  p . 3 and see  
f . n .  6 0 .
51 . I b id  p . 2k . See K h i r s h l 's  re q u ire m e n ts , K h ir s h l ,  o p . c i t .  
p p . 138- 9 , where ilm  a g a in  does n o t a p p ea r to  be a  s in e  qua non. 
See a l s o  D a rd lr ,  o p . c i t .  p . 130.
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b e in g  le a r n e d ,  m ale and f r e e )  re n d e rs  th e  whole th in g  v o id  -
b o th  th e  appo in tm en t and th e  d e c i s io n s .  But la c k  o f  th e  l a s t
f iv e  re n d e rs  th e  appo in tm en t bad b u t d e c is io n s  g iv e n  sh o u ld  be
52confirm ed  i f  r i g h t  and th e  a p p o in te e  dep o sed . Both Ib n  FarJjUn
and Sheyk A b d u llah i q u o te  w ith  a p p ro v a l th e s e  t e n  q u a l i f i c a t i o n s
and d is c u s s  th e  v a l i d i t y  o f  a p p o in tin g  a  p e rso n  la c k in g  i n  some
5 3
o f  them , f o r  exam ple a  f a s iq  o r  a  c h i l d .  However, th e  one con­
d i t i o n  t h a t  e x c i te d  a  g r e a t  d e a l  o f  argum ent and d is c u s s io n  i s  th e  
req u irem en t o f  ilm  -  t h a t  th e  c a n d id a te  shou ld  be le a r n e d .  A ll 
th e  o th e r  c o n d it io n s  a re  ag reed  upon a lm ost u n iv e r s a l ly  (though  
n o te  M & lik 's d e s p a i r in g  n o te  b e lo w ).
Among th e  many a d v o c a te s  o f  th e  f i r s t  view -  t h a t  i t
i s  a  n e c e ssa ry  c o n d it io n ,  o f  s ih h a  -  a re  Ib n  Farhton and Ib n
5Zf
R ashid  and Ibn  S h as. Ib n  FarhHn sa y s  on th e  req u ire m e h t o f
b e in g  le a rn e d  :
" i t  i s  no t p e rm is s ib le  to  a p p o in t a  j a h i l . (N or, a c c o rd in g  
to  Ibn  Shas) a  M uqallid  -  e x ce p t in  c a se s  o f  n e c e s s i ty 1 V  5 5
He q u o te s  o th e r  j u r i s t s 1 v iew s t h a t  th e  c o n d it io n  i s  o n ly  one
52. Ibid. This is also Asbagh's view, as reported by Adawl - 
see KhirshI, op.cit. p. 138.
53* Ibid. And see Sheyk Abdulahi, op.cit., p. 31*
5*+. Ibn Farhun, op.cit. pp. 2^-5* Ibn Rihll who has discussed 
the different views at length also comes down on the side of the 
requirement of ilm - see MayyarS, op.cit. pp. 12-3-
55* Ibid, p.25, and Khalil says "it is haram (forbidden) to 
appoint a jahil ... 11 see for example KhirshI, op.cit. p. 139*
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°f kamala, and dismisses it as an odd, weak view which is Hfar
from right”. The judge, according to Ibn Farhun, needs, more
5 6than anyone else, to be learned.
It cannot be argued that a jahil judge can seek and
obtain the counsel of the learned and judge according to what
they collectively advise him. Tho this argument, says Ibn Rashid,
Mwe reply that he (the judge) is enjoined to seek their 
counsel anyway, even if he is learned If he is a 
jahil, and their views differ, he would be left confused. 
(Besides) he may be appointed in a place where there are 
no learned people and in such a case he would be guided 
by nothing other than his own whims and caprices ...” 57
And Abu Umar reinforces this view by saying that it is not
proper to have a jahil asking counsel because being ignorant
he cannot assess the value of the different views he may be
given and one.should not be allowed to decide on the basis of
hit or miss. Finally, even Malik, who despairs of hope of
58
finding a fully qualified person uin this day and age” says
two qualifications are essential - knowledge and piety. Ibn
Habib says that if an H i m  cannot be found, then a person of
5 9  —piety and aql (common sense) may do. Ibn Asim simply states
60
that ilm is not a necessary condition, but only one of kamala.
56. Ibid, p. 25.
57. Ibid, p. 25.
5 8. Ibid, p. 27. Bee also the Hudawwana. , op. cit., p.144.
59. Ibid, p. 27.
60. Ibn Asim, op. cit., p. 3* cf. the opposite view of Khalii,
f.n. 3 5 above.
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Ib n  Abdul Salam sa y s  t h a t  t h i s  i s  th e  view  o f  Ib n  ZarqUn
n  61 a s  w e l l .
The d i f f i c u l t y  ab o u t a l l  th e s e  q u a l i f i c a t i o n s  and what 
re n d e rs  th e  whole is s u e  o f q u a l i f i c a t i o n s  and th e  d is c u s s io n  on 
i t  r a t h e r  a  s t e r i l e  academ ic e x e rc is e  i s  th e  la c k  o f any method 
o f  d e c id in g  w hether a  c a n d id a te  i s  q u a l i f i e d .  He must n e v e r
62seek  th e  o f f i c e .  To do so d i s q u a l i f i e s  him f o r  i t  ip s o  f a c t o .
Not o n ly  t h a t .  Anybody who i s  app roached  may r e f u s e ,  and i s
even encouraged  to  ru n  away from th e  c o u n try  and escape  th e
63awesome and burdensome r e s p o n s i b i l i t y  o f  th e  o f f i c e .  A
number o f  in s ta n c e s  a re  c i t e d ,  w ith  com plete  a p p ro v a l , o f
le a rn e d  peop le  who had e i t h e r  re fu s e d  th e  o f f i c e  o r  had had
64to  be fo rc e d  to  a c c e p t i t  u n d e r t h r e a t s  and d u re s s .  In  
th e s e  c irc u m s ta n c e s  i t  i s  d i f f i c u l t  to  see  how th e  Imam can 
choose th e  r i g h t  p e rs o n . T h u s , i d e a l i s t i c  p r in c ip le s  o f  
academ ic fuqaha and th e  p r a c t i c a l  needs and r e a l i t i e s  o f l i f e
61 . Ib n  Adbul Salam , o p . c i t .  p . 2 0 .
62 . Ib n  FarhU n, o p . c i t .  pp . 1 5 -1 6 , where he qu o ted  th e  P rophet 
to  t h a t  e f f e c t .  See a ls o  ( p .16) where Umar re fu s e d  to  a p p o in t 
an  a p p l ic a n t  to  th e  o f f i c e  because  he a p p lie d  f o r  i t .  The 
Shehu, K ita b u l F a rq , o p . c i t .  p . 564.
6 3 * Ibn  FarhUn, i b i d ,  pp . 1 2 -1 3 , where M alik  i s  quo ted  to  t h a t  
e f f e c t .  A lso , see  M ayyara, o p . c i t .  p . 10 , and see  a ls o  K h a l i l ’ s  
view  i n  b o th  K h irs h I , o p . c i t .  p . 141, and D a rd lr ,  o p . c i t .  p .131.
64. Ibn Farhun, ib id , where the example of SahnEUa i s  c ite d .
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a re  a t  v a r ia n c e .  These l a t t e r  a re  w e ll reco g n ized  by th e  
Fuqaha th em se lv e s  who make e x c e p tio n s  to  th e  p r i n c i p le .  Thus 
th e r e  a re  c a se s  in  w hich a  p e rso n  i s  e n jo in e d  to  seek  th e  
o f f i c e  and a c c e p t i t ,  and o th e r  c a se s  i n  which i t  i s  recommen- > 
ded t h a t  he shou ld  seek  and a c c e p t i t  and y e t o th e r s  i n  which
65th e r e  i s  n o th in g  wrong w ith  h i s  do ing  s o .
The s ig h a  o f  appo in tm en t -  th e  f o r m a l i t i e s .  These
may be e i t h e r  p l a in  s t r a ig h tfo rw a rd  words o r  by im p lic a t io n
which must be p l a in ly  u n d e rs to o d . I t  may even be in  w r i t in g
bu t th e n  th e  w r i t in g  must be proved to  have been a u th e n t ic .
The c o n tr a c t  must c o n ta in  two com pulsory c la u s e s
(o r  two th in g s  must be m entioned i f  i t  i s  n o t in  w r i t in g )  :
th e  a p p o in te e ’ s  t e r r i t o r i a l  j u r i s d i c t i o n ,  and th e  s u b je c t -
m a tte r  j u r i s d i c t i o n .  And th e  a p p o in to r  must have le a rn e d  o f
66th e  a p p o in te e ’ s  com petence b e fo re  he a p p o in ts .
A part from th e  sh u ru t o f  sihha . -  th e  c o n d it io n s  o f  
v a l i d i t y  -  th e r e  a re  o th e r  re q u ire m e n ts  -  th e  c o n d it io n s  o f 
kam ala . These a re  numerous and com prise a l l  q u a l i t i e s  o f  m oral
65 . Ib n  F arhun , op . c i t . ,  p . 16 . See a ls o  p . 3 0 .
66 . I b id ,  p . 22.
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67p r o b i ty ,  u p r ig h tn e s s  and i n c o r r u p t a b i l i t y .  T here a re  a ls o  
r u l e s  o f  e t i q u e t t e  th e  judge i s ,  on ap p o in tm en t, r e q u ire d  to  
fo llo w . These a re  d e sig n ed  to  e n su re  v e ry  h ig h  s ta n d a rd s  o f 
conduct and to  en su re  t h a t  th e  d ig n i ty  o f  th e  o f f i c e  i s  m ain­
ta in e d  and th e  ju d g e 's  r e p u ta t io n  u n s u l l i e d .  He i s ,  f o r  
exam ple, re q u ire d  to  avo id  th e  company o f  bad and low ly  p e o p le , 
to  av o id  u s in g  such p u b lic  f a c i l i t i e s  a s  p u b lic  b a th s  (and 
t o i l e t s ) ,  to  r e fu s e  any g i f t s  from anyone u n le s s  th e y  a re  
c lo se  r e l a t i v e s .  He i s  a l s o  no t to  a c c e p t i n v i t a t i o n s  to  
p a r t i e s  u n le s s  th e y  a re  to  c e le b ra te  a  m arriag e  -  and even
th e n  u n h e s i ta t in g  accep tan ce  o f  any food o f f e re d  th e r e  i s
68reg a rd ed  a s  i n f r a  d ig n ita te m . He shou ld  no t v i s i t  anybody
a p a r t  from h i s  ap p o in to r#
As f o r  th e  a p p o in te e 's  a c c e p ta n c e , he may d e c l in e
u n le s s  he i s  th e  o n ly  p e rso n  who u n i te s  i n  h im s e lf  a l l  th e
q u a l i f i c a t i o n s  i n  th e  a r e a .  In  such a  case  th e  o f f i c e  becomes
69o b l ig a to ry  on him . Appointm ent by n o n -ad l r u l e r  had a ls o
67- See Ib n  F arhun , i b id ,  pp . 2 3 -8 , where C a l i f  U m ar's famous 
l e t t e r  to  AbU Musa a l - A s h 'a r i  i s  q uo ted  i n  f u l l .  See a ls o  
p p . 3 1 -^ .
68 . Ib n  F arhun , i b id ,  p . 31- See th e  g e n e ra l  d is c u s s io n  o f 
th e s e  kam ala p ro v is io n s  i n  D a r d ir , op . c i t .  p . 132; K h ir s h r , 
op . c i t .  p . l 4 l ;  Mayyaral , op . c i t .  pp . 1 1 -3 ; Ib n  Abdul 
Salam, op . c i t .  pp . 19 -21 .
69* Ibn Farhun, ib id ,  p . 13 .
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been  th e  s u b je c t  o f  d is c u s s io n .  A ccording to  Ib n  Farhun -  who
r e f r a in e d  from ta k in g  a  d e f i n i t e  p o s i t io n  on th e  m a t te r  -  two
-  70view s were h a ld  by (a )  Abu Muhammad and (b) Ib n  Farukh* The
fo rm er s a id  i t  was n o t p e rm is s ib le  to  a c c e p t th e  o f f i c e  and th e
l a t t e r  i t  w as. The two sough t Malik.. f s  o p in io n  on th e  m a tte r
and he op ined  th a t  th e  fo rm er was r i g h t .
O f f i c i a l s  o f  th e  Court : Under th e  S harira , th e
judge chooses h i s  a s s i s t a n t s ,  and he must have a t  l e a s t  th e
fo llo w in g  : -
a .  A s c r i b e . He must f a i t h f u l l y  and a c c u ra te ly  re c o rd  a l l
t h a t  happens betw een l i t i g a n t s  i n  th e  C ourt i n  th e  n a tu re  o f
p le a s ,  e v id e n c e , argum ents and su b m iss io n s . There i s  no
q u a l i f i c a t i o n  re q u ire m e n t, e x cep t t h a t  he m ust, a cc o rd in g  to  
_ _ 71
a l  M a t i t i , be a d l . O th e rs  add a q l  and unim peachable c h a rac ­
t e r .  A ccording to  a l  Mawwaz he need no t be le a rn e d  i n  th e  
law  -  though  o th e r s ,  a g a in , say  he shou ld  a t  l e a s t  know th e  
r u l e s  co n ce rn in g  s c f ib e s .  However, th e  judge may be com pelled 
by c irc u m sta n c e s  to  employ a  n o n -a d l . I n  such  a  c a se , he
7 0 . Ib n  FarhUn, i b i d ,  p . 21r-22.*
7 1 . Ib n  F arhun , i b i d ,  p . 32 .
I l l
Must keep  a  w a tc h fu l eye on him and no t d e le g a te  a n y th in g  to
him . Ib n  F arhun  q u o te s  Ib n  Shas^. a s  say in g  th a t  i t  i s  n o t even
72n e c e ssa ry  t h a t  he shou ld  be a d l .
The p o s i t io n  o f  s c r ib e  i s  an  im p o rta n t one s in c e  i t  
com prises b o th  th e  work o f th e  ju d g e 's  s e c r e ta r y  and th e  C o u r t 's  
r e g i s t r a r .  W hatever w r i t in g  i s  in v o lv e d  th e  s c r ib e  may do i t  
f o r  th e  ju d g e , and th e re  a re  q u i te  a  few a d m in is t r a t iv e  m a t te r s
n-z
to  be d e a l t  w ith  by th e  judge (a s  w i l l  be seen  below ) i n  
m a t te r s  o f  w r i t s ,  co rrespondence  betw een judges f o r  th e  t r a n s ­
f e r  o f  c a s e s ,  re c o rd in g  th e  c a se s  and th e  (docum entary and 
o th e r )  e v id e n c e .
b . I n t e r p r e t e r s . An i n t e r p r e t e r ' s  i s  a  n e c e ssa ry  o f f i c e ,  
and i t  i s  a  c o n d it io n  t h a t  th e y  be g d l and have a l l  th e  q u a l i ­
f i c a t i o n s  r e q u ire d  o f  w itn e s s e s .  One s u f f i c e s  though some, 
l ik e n in g  i n t e r p r e t e r s  to  w itn e s s e s ,  say  th e r e  must be tw o, 
com petent m a les . SahnTln, e . g .y sa y s  th e  t r a n s l a t i o n  o f  one
s in g le  t r a n s l a t o r  o r  o f  a  woman (o r  a  non-a d l ) whose ev id en ce
7 ki s  in a d m is s ib le  i s  no t v a l i d .
72. Ibn FarhUn, p. 32.
73* Chapter IV, below.
7 f^. Ibn Farhftn, ib id , p. 32.
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c . The u d u l ; The Shahada i n s t i t u t i o n  grew up , a c c o rd in g  
75to  Tyan, b ecau se  o f  th e  tw in  re a so n s  t h a t  (a )  docum entary 
e v id en ce  i s  lo o k ed  upon w ith  d is fa v o u r  and (b) o rd in a ry  
w itn e s s e s  have alw ays been  reg a rd ed  a s  s u s p e c t .  As a  r e s u l t  
o f  th e s e  two th in g s  an  i n s t i t u t i o n  -  l i k e  t h a t  o f  " n o ta r ie s  
p u b l ic "  -  grew up . The e sse n ce  o f  th e  i n s t i t u t i o n  was th e  
r e c o g n i t io n  by th e  judge o f  th e  r e l i a b i l i t y  o f  an in d iv id u a l  
whom th e  judge b e lie v e d  to  have s a t i s f i e d  th e  r u l e s  o f  adal'a  
and was th e r e f o r e  c o n s id e re d  a  t ru s tw o r th y  and com petent 
w i tn e s s .  Such a p e rso n  cou ld  th e n  alw ays t e s t i f y  b e fo re  th e  
judge w ith o u t h a v in g , a s  i t  w ere , to  b r in g  r e f e r e n c e s  to  
v o u ch safe  h i s  com petence.
A t h i r d  re a s o n , i t  i s  su b m itte d , shou ld  be added to  th e  
two above su g g e s te d  by Tyan, and th a t  i s  th e  d e s i r e  o f  th e  a u th o ­
r i t i e s  to  t r y  to  e n s u re , a s  f a r  a s  p o s s ib le ,  a  p e r f e c t  m achinery  
t h a t  would f a c i l i t a t e  th e  t r i a l  o f  c a se s  w ith o u t in v o lv in g  th e  
judge i n  to o  much a c t iv e  p a r t i c i p a t i o n  in  th e  p ro c e s s  o f  d e c i -  
d in g  th e  c a s e .  (T h is m a tte r  o f  th e  a n c ie n t  a u t h o r i t i e s 1
75* See Tyan, o p . c i t . ,  C h ap te r 4}. S e c tio n  v , p a ra g rap h  1 , 
e s p e c i a l l y  p p . 237-239*
76. See a l s o  M i l l i o t 's  view t h a t  i t  was t&e d e s i r e  o f  th e  
a n c ie n t  a u t h o r i t i e s  to  d i r e c t  th e  a t t e n t i o n  o f  th e  ang ry  
(and p o s s ib ly  v io le n t )  l o s e r  o f  th e  case  away from th e  ju d g e . 
M i l l i o t  : I n t r o d u c t io n  a  1*E tude du D ro it  Musulman, P a r i s ,
1955, P* 731*
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d e s i r e  to  en su re  a  p a s s iv e  ro le  f o r  th e  judge i s  d is c u s se d  
below . ^ )
The e x is te n c e  o f th e  udHl c la s s  d id  no t s to p  a 
mashhfld a l a i h i  ( th e  p e rso n  a g a in s t  whom th e  ev id en ce  i s  g iv e n ) 
from c h a lle n g in g  th e  com petence o f  an  a d l  w itn e s s  n o r d id  i t  
s to p  a  mashhud lah fl ( th e  p e rso n  f o r  whom ev id en ce  i s  g iv e n ) from 
c a l l i n g  a non-member o f  th e  shuhud c la s s  to  t e s t i f y  f o r  him .
d . M uzakkts : The im portance  o f  a c t in g  o n ly  on th e  ev idence
o f  r e l i a b l e  w itn e s s e s  was re s p o n s ib le  f o r  th e  grow th o f  th e  
i n s t i t u t i o n  o f  m uzakk ls. The ju d g e , who had to  a c t  on th e  
e v id en ce  o f  an a d l , and who d id  no t know everybody and th e r e ­
fo re  cou ld  no t p o s s ib ly  know w hether a p a r t i c u l a r  w itn e s s  was 
a d l T had to  r e s o r t  to  th e  m uzakk ls. These were th e  t ru s tw o r th y  
peop le  on whose in fo rm a tio n  a s  to  th e  a d a la  (o r  o th e rw is e )  o f
a  w itn e s s  th e  judge had to  r e l y .  They were a l s o  r e q u ire d  to  
keep  th e  judge inform ed on th e  c o n tin u ed  a d a la  o r  o th e rw ise
78o f  th e  u d ftl.
79e .  The b a i l i f f s  (awan and ghulam s) : who h e lp  th e  C ourt' i n  
tw o, among o th e r  w ays> by b r in g in g  th e  d e fe n d a n ts  o r  s e rv in g
77- See C hap te r V below .
7 8 . Ib n  F arhun , o p . c i t .  V ol. I ,  p .3 2 . A lso see  Tyan, o p . c i t . ,  
C hap ter
7 9 . I b id ,  p .3 3 .
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them w ith  th e  C o u rt’ s  p ro c e s s  and by e x e c u tin g  th e  d e c is io n s  
o f  th e  ju d g e .
f . C o n c i l ia r  members : These a re  on an ad hoc b a s is  and
i t  i s  up to  th e  judge to  i n v i t e  whom he p le a s e s  to  a s s i s t  
him by shaw ara on any p a r t i c u l a r  c a s e . ^
The p re s e n t  p o s i t io n
The h i s t o r i c a l  sk e tc h  o f  th e  " n a t iv e  c o u r ts "  in
8lN o rth e rn  N ig e r ia  h a s  a lr e a d y  been  g iv e n . ^-he law  and 
p r a c t i c e  r e g u la t in g  th e  e s ta b lis h m e n t o f  th e  C o u rts  h as
82a ls o  been g iv e n . Only th e  a d m in is t r a t iv e  p ro ced u re  whereby 
th e  p ro v is io n s  o f  th e  law  g o v ern in g  th e  e s ta b l is h m e n t  o f th e  
c o u r ts  and appo in tm en t o f i t s  p e rso n n e l need be d e a l t  w ith  
h e re .  When th e y  a re  p u t a lo n g s id e  th e  p ro ced u re  l a i d  down 
by th e  S h a r i1 a , a s  d is c u s se d  above, i t  w i l l  be found , i t  
i s  su b m itte d , t h a t  th e  p re s e n t  p o s i t io n  in  N o rth e rn  N ig e r ia ,  
s u b s t a n t i a l l y ,  a c c o rd s  w ith  th e  re q u ire m e n ts  o f  the  S h a r i1a .
80 . I b id ,  p p . 3 3 1 37; M ayyara, o p . c i t .  p . 13*
81 . C hap te r I ,  P a r t  2 , above.
82 . I b id .
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E sta b lish m e n t o f  th e  C ou rts  and appo in tm en t o f  Ju d g e s*
83i .  The fo rm er p r a c t i c e ,  un d er th e  N a tiv e  C o u rts  Law, 
when i t  was th e  P ro v in c ia l  Com m issioner who had th e  C h ief 
J u s t i c e 's  p r e s e n t  power to  e s t a b l i s h  th e  c o u r ts  was a s  fo llo w s  :
a .  In  th e  case  o f  E m irs’ and C h ie fs ' c o u r t s  th e  i n i t i a t i v e
f o r  th e  appo in tm en t o f  th e  Em irs came from th e  " P ro v in c ia l
8 ifS e c re ta ry  o f  th e  P ro v in c e . He a p p lie d  to  th e  M in is te r  o f 
J u s t i c e ,  who c o n s id e re d  th e  a p p l i c a t io n  and p assed  i t  on to  
th e  G orvenor w ith  h i s  comments. The G overnor th e n , i f  he 
was so a d v is e d , made th e  appo in tm ent by s ig n in g  l e t t e r s  o f 
appo in tm ent -  r e tu r n in g  them to  th e  M in is te r  o f J u s t i c e ,  who 
se n t them on, one to  th e  P ro v in c ia l  S e c re ta ry  and a n o th e r
to  th e  C h ie f o r  Em ir so a p p o in te d . The appo in tm en t took
85e f f e c t  on th e  day  i t  was made by th e  G overnor.
83 . Now re p la c e d  by th e  Area C o u rts  E d ic t ,  1967 .
84-. T here was a  P ro v in c ia l  S e c re ta ry  i n  each  o f  th e  13 P ro v in ­
ces i n  N o rth e rn  N ig e r ia .  He was th e  most s e n io r  A d m in is tra t iv e  
O f f ic e r  and was i n  charge  o f  th e  P ro v in c e . On t h i s  p ro c e d u re , 
see  B u rn e tt  N otes (o b ta in e d  from th e  High C ourt o f  J u s t i c e ,
Kaduna, N o rth ern  N ig e r ia ) .
!
I 83 . See B u rn e tt  N o te s , o p . c i t .  C f. th e  S h a r i ' a  p ro c e d u re , above.
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b .  A l k a l i s  and o t h e r  c o u r t  members : Whereas i n  th e  case
o f  E m irs1 c o u r t s  i t  was th e  Governor who a p p o in te d ,  i n  th e  
case  o f  o t h e r  c o u r t s  i t  i s  th e  N. A. o r  th e  P u b l ic  S e rv ice  
Commission who d i d .  In  th e  m a jo r i ty  o f  th e  c o u r t s  i t  i s  
th e  N. A. which would make th e  appo in tm en t by w a rra n t  send ing  
c o p ie s  o f  th e  w a r ra n t  t o g e t h e r  w i th  th e  a p p o in te e 1s  c u rr icu lu m  
v i t a e  t o  th e  M in i s t e r  o f  J u s t i c e ,  who c o n s id e re d  i t  and 
approved o r  d isa l lo w e d  i t .  The e f f e c t i v e  d a te  was th e  d a te  
on which th e  M in i s t e r  approved th e  a p p o in tm en t .  The o th e r  
n a t iv e  c o u r t s  s t a f f  -  th e  a d m i n i s t r a t i v e  s t a f f  -  were N. A. 
employees a p p o in te d  i n  acco rdance  w i th  th e  N. A. S t a f f  
R e g u l a t i o n s . ^
i i .  The p rocedu re  now i s  much s im p le r  s in c e  a l l  th e  c o u r t s  
a re  under th e  C hief J u s t i c e  and a l l  th e  p e rs o n n e l  a re  
p u b l ic  s e r v a n t s  a p p o in te d  by th e  P u b l ic  S e rv ic e  Commission on 
b e h a l f  o f  th e  Governments o f  th e  v a r io u s  S t a t e s ,  and s u b je c t
8 6 . I b i d .  The N ative  A u th o r i ty  S t a f f  R e g u la t io n s  govern  th e  
c o n d i t io n s  o f  s e r v ic e  o f  a l l  N. A. em p loy ees<
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t o  th e  d i s c i p l i n a r y  c o n t r o l  o f  th e  Commission. They a re  
a p p o in te d  i n  acco rdance  w ith  th e  r u l e s  made by th e  S t a t e s ’ 
M i n i s t r i e s  o f  E s ta b l ish m e n ts  g o v e rn in g  th e  schemes o f  
s e r v i c e  o f  th e  v a r io u s  D epartm ents o f  Government. I n  th e  
J u d i c i a l  Departm ent ( th e  a d m i n i s t r a t iv e  head o f  which i s  th e  
C h ief  R e g i s t r a r )  th e  a l k a l i s  and c o u r t  members a re  g raded  
i n t o  Area Judges  o f  v a r io u s  g ra d e s  ( P r i n c i p a l ,  S e n io r  and 
Area Ju d g es)  and ’’c o u r t  members” . R u les  on th e  re q u ire m e n ts  
on q u a l i f i c a t i o n s  a r e  made by th e  M i n i s t r i e s  o f  E s ta b l i s h m e n ts  
i n  c o n s u l t a t i o n  w ith  th e  C hief J u s t i c e  and th e  C h ief  R e g i s t r a r .  
Appointm ents to  th e  j u n i o r  rungs o f  th e  j u d i c i a l  l a d d e r  a re  
made a f t e r  c o n s id e r in g  th e  q u a l i f i c a t i o n s  and competence o f  
th e  c a n d id a te  and sometimes a f t e r  he h a s  been  in te rv ie w e d  
by th e  P u b l ic  S e rv ic e  Commission. At such  in te r v ie w s  th e  
C h ief  R e g i s t r a r  who r e p r e s e n t s  th e  C h ief  J u s t i c e  a t t e n d s  
a s  a  member o f  th e  p a n e l  and h e lp s  i n  a s s e s s in g  th e  q u a l i ­
f i c a t i o n s  and p r o f e s s i o n a l  competence o f  th e  c a n d id a te s .
O f ten  th e  C hief R e g i s t r a r  i s  h im s e l f  r e p r e s e n te d  by th e  
C h ief  I n s p e c t o r ,  because  i n  most c a se s  th e  ap p o in tm en ts  a re  
to  S h a r i 1 a  c o u r t s  and t h e r e f o r e  th e  C h ie f  I n s p e c to r  i s  more 
competent to  a s s e s s  th e  c a n d ia t e s .
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Appointm ents t o  th e  h ig h e r  ru n g s  o f  th e  l a d d e r  a re
u s u a l l y  by p rom otion  o f  th e  j u n i o r  a l k a l i s  o r  members o f
th e  C o u r ts .  T h is ,  a g a in ,  i s  done by th e  P u b l ic  S e rv ic e
Commission on th e  recommendation o f  an  ad hoc committee
known a s  th e  J u d i c i a l  A dvisory  Committee, which i s  composed
of th e  C hief J u s t i c e ,  th e  S e n io r  P u isne  Ju d g e s ,  and a  S h a r i1 a
Court o f  Appeal Judge i n  c a se s  where th e  appo in tm en t o f  a
87
S h a r i 1a  judge i s  to  be c o n s id e re d .  Once a p p o in te d ,  however, 
£he J u d i c i a l  Department t a k e s  o v e r  th e  r e s p o n s i b i l i t y  o f  
p o s t in g ,  t r a n s f e r s ,  and o t h e r  deployment o f  th e  ju d g e s .
Thus, b o th  th e  e s ta b l is h m e n t  o f  th e  c o u r t s  and th e  d ep lo y ­
ment o f  th e  c o u r t s 1 p e rs o n n e l  a re  w i th in  th e  j u r i s d i c t i o n  
o f  th e  C hief J u s t i c e .  The P u b l ic  S e rv ic e  Commission i s  o n ly  
an  a p p o in t in g  a g e n t  o f  th e  Government.
Two o b s e r v a t io n s  shou ld  be made h e r e .  F i r s t ,  th e  
S h a r i* a  re c o g n iz e s  o n ly  s in g l e  judge c o u r t s .  I t  i s  s p e c i f i c a l l y
8 7 . A lthough t h i s  committee i s  p u r e ly  ad hoc and o f  a d v is o ry  
c a p a c i ty ,  the  S h a r i 1 a  Court o f  Appeal J u s t i c e s  -  th e  h ig h e s t  
rung o f  th e  S h a r i 1a  j u d i c i a l  l a d d e r  -  a re  d i s s a t i s f i e d  w ith  
i t s  co m p o s it io n .  See th e  M inutes o f  t h e i r  Conference o f  
December 1971-
I1
i
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s t a t e d  t h a t  two jud ges  may not be a p p o in te d  f o r  one Court
a c t in g  i n  c o n c e r t  each depending on th e  o t h e r 1s d e c i s io n ,  Ib n
Farhiln m en tions  t h i s  r u l e  and sa y s  t h a t  t h i s  does no t p re v e n t
a p p o in t in g  two o r  more jud ges  f o r  th e  same town o r  l o c a l i t y
p ro v id ed  t h e i r  j u r i s d i c t i o n s  a re  d i s t i n c t l y  s e p a r a te d  and
a re  in c a p a b le  o f  dem arca tio n  d i s p u t e s .  T h is  req u irem en t  o f
s in g le  judge C ou rts  does n o t ,  however, p re c lu d e  th e  p re sen c e
o f  c o n c i l i a r  members o f  th e  C ourts  whose r o l e  i s  p u r e ly  a d v is o ry .
In d eed , i t  i s  one o f  th e  re q u ire m e n ts  t h a t  th e  judge shou ld
alw ays c o n su l t  o th e r  l e a r n e d  peop le  i n  d e c id in g  a  case  -  even
89though th e  f i n a l  r e s p o n s i b i l i t y  f o r  th e  d e c i s io n  i s  h i s .
Under th e  p r e s e n t  N o r th e rn  N ig e r ia n  law s t h i s  Shari*a 
re q u ire m e n t ,  so f a r  a s  Sharifa  C o u r ts  a re  con ce rned , i s  f u l l y  
com plied w i th .  A l l  the  S harJa  C ou rts  a re  s in g l e  judge C o u r ts .  
(What i s  more, th e  o th e r  C ourts  -  n o n -S h a r ia  n a t iv e  c o u r t s  -  
though th e  m a jo r i ty  o f  them a re  c o n c i l i a r  C ourts  p r e s id e d  over 
by p r e s i d e n t s  who must a c t  a c c o rd in g  to  th e  m a jo r i ty  d e c i s io n ,  
i n  "MoslAm c a s e s 11 th e y  a re  r e q u i r e d  by law to  hand th e  m a t t e r
8 8 . See , e . g . ,  Mayyara ., op . c i t .  Vol I ,  p .  12; see  K h i r s h f , 
op . c i t .  p . l^ I f ;  D a rd i r ,  op. c i t .  p .  13 *f.
8 9. See f*n. 37 above.
i
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o v e r  to  a  s i n g l e  member l e a r n e d  i n  th e  S h a r i  * a . What c o n s t i t u t e
"Moslem c a s e s ” , to  be s u r e ,  have been  r a t h e r  r e s t r i c t i v e l y  and
90su n s a t i s f a c t o r i l y  d e f in e d .  )
S eco nd ly , th e  S h a r i 1 a  h a s  no h ie r a r c h y  o f  C o u rts ,  and
t h e r e f o r e  no a p p e l l a t e  t r i b u n a l s  a s  such . I t  i s  t r u e  t h a t
t h e r e  have f o r  a  long  tim e i n  h i s t o r y  been  Q ad il  Qudats Cor
Qadi l  Jarnqja) who resem ble th e  C h ief  J u s t i c e s  o f  p r e s e n t  d a y . ^
But th e  Q ad il  Qudats were more of w a z i r s  o f  th e  S u l ta n  i n
92charge  o f  th e  j u d i c i a r y  and j u d i c i a l  a d m i n i s t r a t io n .  They
even a p p o in te d  o th e r  q a d is  and gave them t h e i r  j u r i s d i c t i o n ,
93and even  d e f in e d  th e  law th o s e  o th e r  a a d i s  were t o  fo l lo w .rii i
But th e y  were n o t  a p p e l l a t e  t r i b u n a l s  i n  t h e  modern s e n s e .  I t
i s  a l s o  t r u e  t h a t  th e  S h a r i 1 a  r e c o g n iz e s  t h a t  i t  may sometimes
94  .
be n e c e s s a ry  t o  r e v e r s e  th e  d e c i s i o n  o f  a  qad i (which may be
90. See C hap te r  I ,  p a r t  2 , above.
*
91. See, e . g .  th e  Shehu’ s  K i ta b u l  F a r q , op. c i t .  p . S 6 o
92. See th e  d i s c u s s io n  o f  t h e i r  p o s i t i o n  i n  Tyan, op. c i t .
C hap te r  3 ,  S e c t io n  1 , p a ra g rap h  2 .
93* See Ib n  F a rh u n ’ s  remark abou t Sahnun hav ing  had o c c a s io n ,  
when he a p p o in te d  a H anafi j u r i s t , t o  r e q u i r e  him to  judge 
a c c o rd in g  to  th e  M alikT Schoo l, op . c i t .  p .  23.
94 . See , e . g . ,  a l  QarafiT, K i ta b u l  Ihkam, op . c i t . ,  pp . 76 and 128.
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done, t o  be s u r e ,  by h im s e lf  o r  by a n o th e r ) .  I t  a l s o  recog­
n iz e s  t h a t  c o m p la in ts ,  v a l i d  c o m p la in ts ,  may be made a g a in s t  
th e  q ad i (a s  w e l l  a s  o th e r  s t a t e  f u n c t i o n a r i e s )  and th e  Imam 
i s  e n jo in e d  to  rev iew  such co m p la in ts  and to  r e d r e s s  them.
But none o f  th e s e  had been tho ugh t t o  n e c e s s i t a t e  the  c r e a t io n  
o f  an Appeal t r i b u n a l .
The p re s e n t  N o rth e rn  N ig e r ia n  p o s i t i o n  i s  th u s  a
c l e a r  d e p a r tu re  from th e  s t r i c t  th e o ry  o f  tiie  S h a r i  * a  s in c e
th e re  i s  a  h ie r a r c h y  o f  c o u r t s  w ith  f i n a l  a p p e a ls  e i t h e r  to
the  S h a r i j a  Court o f  Appeal o r  to  the  High Court (Area C ourts
95A ppeals) D iv i s io n .  (Appeals l i e  from th e  low er Area C ourts  
to  th e  Upper Area C ourts  from whence a p p e a ls  go e i t h e r  to  th e  
S h a r i ' a Court o f  Appeal i n  Moslem p e r s o n a l  lav; m a t t e r s  o r  to  
th e  High Court i n  o th e r  m a t t e r s .  T h is  l a t t e r  c o u r t  i s  com­
posed a s  shown above o f  two High Court Judges and a  S h a r i !a 
Court Ju d g e ) .
A nother de^jartu re  from th e  S h a r i 1 a  th e o ry  i n  N o rthern  
N ig e r ia  i s . i n  th e  com po s it io n  o f  th e  S h a r i1 a  Court o f  Appeal 
i t s e l f  -  i t s  be in g  a  multi-mem ber c o u r t  w ith  a  Grand Khadi,
95* Gee above, Chapter I ,  part 2 .
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t h r e e  Deputy Grand Khadis and s i x  o th e r  S h a r ia  Ju d g e s .  I t
i s  i n  t h r e e  J u d i c i a l  D iv i s io n s ,  w i th  a  Deputy Grand Khadi and
two Judges i n  each  D iv is io n ;  a p p e a ls  a re  hea rd  by two o r
more Ju d g e s .
As f a r  a s  o f f i c e r s  o f  th e  C ou rts  a re  concerned ,
97th e s e  have been d e a l t  w ith  e a r l i e r .  A l l  the  f u n c t i o n a r i e s  
r e q u i r e d  by Shari*a a re  th e r e  i n  e v e ry  C o u r t , excep t th e  udUl 
and th e  muzakkis .
Co n c lu s io n .
The S h a r ia  re q u ire m e n ts  i n  r e s p e c t  o f  th e  c o n s t i t u t i o n a l  
s t r u c t u r e  o f  th e  Court a re  sim ple  enough: t h e r e  must be th e
judge who might be an  a p p o in tee  o f  th e  r u l e r  (o r  a p p o in te d  on 
b e h a l f  o f  th e  r u l e r ) .  I t  may be one judge who may a p p o in t  
o th e r s  a s  h i s  r ia ibs  o r  d e p u t i e s ,  o r  th e  r u l e r  may a p p o in t  a  
number o f  ju d g e s .  Ih e  judge must have c e r t a i n  s p e c i f i e d  q u a l i ­
f i c a t i o n s .  There must be o t h e r  o f f i c i a l s  o f  t h e  C ourt;  th e
9 6 . See above, C hapter I ,  D art 2 , p .  
97* See above, C hapter I ,  F a r t  2 , p .
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s c r i b e ,  the  i n t e r p r e t e r ,  th e  u d u l , th e  muzakkis and th e  b a i l i f f  
and o t h e r  awan. A l l  t h e s e  a re  und er  th e  o r d e r s  o f  th e  judge .
The p r e s e n t  p r a c t i c e  i n  N o r th e rn  N ig e r ia  i n  th e s e  
m a t t e r s ,  a s  r e f l e c t e d  by b o th  th e  l e g i s l a t i o n  on th e  t o p ic  
and th e  a c t u a l  p r a c t i c e  i n  th e  S h a r i 1 a  c o u r t s ,  i s ,  a s  shown 
a b o v e , i n  s u b s t a n t i a l  co n fo rm ity  w i th  th e  re q u ire m e n ts  o f  th e  
S h a r i  * a . In  some a s p e c t s  th e  l e g i s l a t i o n  h a s  been  d es ig ned  to  
s a t i s f y  the  r e q u ire m e n ts  o f  th e  S h a r i  * a , and i n  o th e r s  th e  
p r a c t i c e  c o r r e c t s  th e  l e g i s l a t i v e  sh o rtco m in g s  on th e  m a t t e r .  
However, th e r e  i s  one a r e a  where what one may c a l l  " th e  S h a r i fa  
lo b b y ” c o n s id e r s  improvement i s  c a l l e d  f o r  i n  o r d e r  t o  b r in g
98th e  p r a c t i c e  i n  l i n e  w i th  th e  S h a r i 1 a . That i s  i n  th e  a p p o in t ­
ment o f  the  ju d g e s .  According t o  them i t  i s  u n s a t i s f a c t o r y  
t h a t  th e  C hief J u s t i c e  i s  th e  one who h as  de ju r e  in f lu e n c e  
i n  th e  appoin tm ent o f  ju dges  even  though  th e r e  i s  a  Grand 
K hadi. They su g g e s t  t h a t  th e  J u d i c i a l  A dv iso ry  Committee 
shou ld  be r e c o n s t i t u t e d  t o  in c lu d e  S h a r i 1 a  Court o f  Appeal 
Judges a s  a m a t t e r  o f  r i g h t .  I t  must be p o in te d  o u t ,  however,
9 8 . See f . n .  87 above.
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t h a t  th e  p r e s e n t  system  o f  c o -o p t in g  members o f  th e  S h a r ik  
Court o f  A ppeal, on an ad hoc b a s i s ,  i s  d e s ig ned  to  m a in ta in  
th e  u n i t y  o f  the  j u d i c i a r y  w h i le  a t  th e  same tim e e n su r in g  
maximum s a t i s f a c t i o n  o f  th e  S h a r ia  re q u ire m e n ts .
P a r t  2 .
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Venue and S e s s io n s .
Venue,
The t e r r i t o r i a l  j u r i s d i c t i o n  o f  C o u r ts ,  under th e  
E d ic t s ,  has  been d i s c u s s e d . ’*' 23he S h a r i 1 a  p ro v i s io n s  on th e  
m a t te r  have a l s o  been d is c u s s e d  : th e y  ( th e  l a t t e r )  p ro v ide
t h a t  th e  j u r i s d i c t i o n  o f  th e  ju d g e , b o th  ex ra t io n f r  l o c i  and 
ex r a t i o n e  m a te r ia  must be c l e a r l y  d e f in e d  -  o r  u n d e rs to o d
m
from l o c a l  customs and u sa g e s .
In  the  modern N o rth e rn  N ig e r ia n  system  o f  j u d i c i a l  
o r g a n i s a t io n ,  th e  High Court i s  o rg a n ise d  on a  S ta te -w id e  
b a s i s .  I n  th e  days when N o rth e rn  N ig e r ia  was a  s in g l e  p o l i -  
c a l  e n t i t y ,  t h e r e  was a  High Court f o r  N o rth e rn  N ig e r i a  , 
which was s t a f f e d  by a  s i n g l e  Bench com pris ing  th e  C hief
3
J u s t i c e  th e  S e n io r  P u isne  Judge and seven  o th e r  ju d g e s .
1$ See C hapter I ,  P a r t  2 , above.
2 . See C hapter I I ,  P a r t  1 ,  above.
3 .  See High Court Law, S. and C o n s t i tu t io n  o f  N o rth e rn
N ig e r ia ,  S> 30 ( 2 ) .
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The C h ief  J u s t i c e ,  th e  S e n io r  Pu isne  Judge and a l l  th e  o th e r  
judges  ( i . e .  the  Bench) have j u r i s d i c t i o n  th roug hou t n o r th e r n  
N ig e r ia .  The i n f e r i o r  b ranch  o f  th e  "E n g lish "  j u d i c i a r y  was 
a l s o  o rg a n ise d  a long  th e  same l i n e s .  There were " D i s t r i c t  
Judges"  and M a g is t r a te s  who had t e r r i t o r i a l  j u r i s d i c t i o n
If.
th roug hou t th e  t e r r i t o r y  o f  N orthern  N ig e r ia .  The S h a r i1 a
Court o f  Appeal was a l s o  i n  th e  same c a te g o ry  o f  t e r r i t o r i a l
j u r i s d i c t i o n .  The n a t iv e  c o u r t s  on th e  o th e r  hand, a s  h a s  been
d is c u s s e d  above, have v e ry  r e s t r i c t e d  j u r i s d i c t i o n s  -  con fined
5
to  the  a r e a  s p e c i f i e d  i n i h e i r  w a r r a n t s .
The High Court and th e  D i s t r i c t  C o u r ts ,  though th e y  
have j u r i s d i c t i o n  th rou gho u t N o rth e rn  N ig e r ia ,  were o rg an ised
i n  " J u d i c i a l  D iv is io n s "  -  th r e e  f o r  th e  High Court and two
  6 ' ’ ' ’ ..........................................................................................................................................................f o r  th e  D i s t r i c t  C ourts  -  w ith  two High Court ju d g es  i n  each
D iv is io n  and a number o f M a g is t r a te s  and D i s t r i c t  Ju d g es . A
p l a i n t i f f  had t o  s t a r t  p ro c e e d in g s  i n  one o f  the  J u d i c i a l
D iv i s io n s ,  and th e  q u e s t io n  o f  venue concerned  th e  r i g h t
J u d i c i a l  D iv i s io n .
4 . See D i s t r i c t  C ourts  Law S. 8 and th e  C rim ina l P rocedure  
Code S. 9*
5- See th e  N ative  C ourts  Law (now re p e a le d  and r e p la c e d  by 
th e  Area C ourts  E d ic t s )  S .3*
6 . The High Court Lav/, S*68 ( 1 ) ,  and th e  High Court ( J u d i c i a l  
D iv is io n s )  O rder i n  C o unc il ,  Laws o f  N o r th e rn  N ig e r i a ,  1963, 
Vol. IV, S .2; see a l s o  D i s t r i c t  C ourts  Law, i b i d ,  S 3 and th e  
D i s t r i c t  C ourts  D i r e c t io n ,  i b i d ,  V ol. IV, S .2*
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The p o s i t i o n  to d ay  i s  th e  same a s  above, excep t t h a t
th e r e  i s  i n  th e o ry  a  High Court w i th  a l l  i t s  p a r a p h e r n a l ia
and a  Bench o f  M a g is t r a te s  and D i s t r i c t  Judges  f o r  each  o f
th e  s ix  N o rthern  S t a t e s .  However, a l l  th e  N o rth e rn  S t a te s
s t i l l  rem ain  o rg a n ise d  i n  t h r e e  J u d i c i a l  D iv i s io n s ,  and th e
q u e s t io n  o f  venue rem ains u n a l t e r e d .
Rules o f  venue a re  p r i m a r i l y  d i r e c t e d  to  th e  l i t i g a n t ,
and under th e  High Court Law o f N o rth e rn  N ig e r ia ,  th e c e  r u l e s  -
which a re  i n  th e  High Court ( C iv i l  P ro ced u re )  R ules -  a re  made
7
by th e  C h ief  J u s t i c e .  O rder VII o f  th e  R ules d e a l  w i th  venue 
a s  fo l lo w s
a .  A ll  s u i t s  r e l a t i n g  t o  la n d  s h a l l  be commenced i n  
th e  J u d i c i a l  D iv i s io n  where th e  la n d  i s  s i t u a t e d .
b .  S u i t s  r e l a t i n g  to  c o n t r a c t s  a r e  t o  be commenced
and de term ined  i n  th e  J u d i c i a l  D iv i s io n  where th e
c o n t r a c t  ought t o  have been  perform ed o r  where th e  
de fend an t r e s i d e s .
7 . Ibid., S. 116 (1) (a ), (3 ).
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c .  A ll  o th e r  s u i t s  a re  to  be commenced and de te rm ined  
i n  the  J u d i c i a l  D v is io n  where th e  d e fe n d an t  r e s i d e s  
o r  where he c a r r i e s  on b u s in e s s .  I f  t h e r e  a re  more 
d e fe n d an ts  than, one, r e s i d in g  o r  c a r ry in g  on b u s i ­
n e ss  i n  d i f f e r e n t  J u d i c i a l  D iv i s io n s ,  th e  a c t io n  
may commence i n  any one o f  them, bu t th e  Court may 
o rd e r  th e  t r a n s f e r  o f  th e  dase to  a n o th e r  Court i f  
t h a t  w i l l  en su re  th e  most co n v en ien t  arrangem ent 
f o r  t r y in g  th e  s u i t .
d .  However, i f  a  p l a i n t i f f  commences a  s u i t  i n  th e  
wrong D iv i s io n ,  i t  may s t i l l  go on u n le s s  th e  Court 
d i r e c t s  o th e rw ise  o r  th e  d e fe n d an t  o b j e c t s  " to  th e
..............................................g ....................................................................................
j u r i s d i c t i o n " .  When such  o b je c t io n  i s  r a i s e d  th e  
Court may, i f  s a t i s f i e d  o f  th e  a l t e r n a t i v e ,  o rd e r  
th e  case  to  be t r a n s f e r r e d ,  o r  i t  may r e t a i n  i t  and 
con tinue  th e  h e a r in g .  T h is  i s  e n t i r e l y  a t  th e  d i s ­
c r e t i o n  o f  th e  Court and i t s  d e c i s i o n  i s  no t s u b je c t  
9
t o  a p p e a l .
8 . High C ourt, C iv i l  P rocedure  P u le s ,  O rder V II ,  r . 5 .
9 . I b i d ,  r . 6 .
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I t  h a s  a l s o  been  no ted  t h a t  t h e r e  may be more th a n  
one Area Court i n  each a r e a  -  o r  l o c a l i t y  -  w h e ther  i t  i s  a  
town, a  d i s t r i c t  o r  a  p a r t  o f a  l a r g e  town. The t e r r i t o r i a l  
j u r i s d i c t i o n s  o f  each o f  such c o u r t s  (which a re  i n  th e  same 
g e o g ra p h ic a l  a r e a s )  may be co te rm in o u s . The o n ly  d i f f e r e n c e  
may be i n  th e  e x te n t  o f  t h e i r  s u b j e c t - m a t t e r  j u r i s d i c t i o n s  
and pow ers. Thus, th e r e  may be f o u r  c o u r t s  i n  a  l o c a l i t y ,  
f o r  example a  l a r g e  to w n sh ip . Two of them -  Grade I I I  ( th e  
lo w e s t  g ra d e )  c o u r t s ,  th e  t h i r d  a  Grade I I  and th e  f o u r th  a  Grade I .  
The two Grade I I I  c o u r t s  may each  have j u r i s d i c t i o n  o n ly  i n  a  
s p e c i f i e d  a r e a  o f  th e  town; th e  Grades I I  and I  each  having 
j u r i s d i c t i o n  th ro u g h o u t  the  town. The R u les  (o f  C iv i l  P roced u re )  
p ro v id e  t h a t  an  a c t i o n  i s  t o  be commenced i n  th e  low est  co u rt  
h av ing  j u r i s d i c t i o n  i n  th e  m a t t e r .  T h e re fo re ,  a l th o u g h  each 
o f  th e s e  c o u r t s  may have ns u b j e c t - m a t t e r ,f j u r i s d i c t i o n  and 
power t o  t r y  a  p a r t i c u l a r  c au se ,  th e  p l a i n t i f f  must choose th e  
c o r r e c t  venue -  th e  c o r r e c t  c o u r t  -  th e  c o u r t  hav ing  j u r i s ­
d i c t i o n  i n  th e  a r e a  where th e  d e fen d an t r e s i d e s  o r  where th e  
cause  o f  a c t i o n  a r o s e .  In  th e  above exam ple, t h e r e f o r e ,  i f  
th e  d e fe n d an t  r e s i d e s  i n  Area B o f  th e  to w n sh ip , and th e  cause
10; See C hap te r  I  above. The Area C ourts  in c lu d e  S h a r i1 a  
c o u r t s .
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o f  a c t io n  a ro se  i n  t h a t  a r e a ,  and th e  c la im  i s  one which a 
Grade I I I  Court can e n t e r t a i n ,  th e n  th e  p l a i n t i f f  must i n s t i ­
t u t e  p ro c e e d in g s  i n  th e  Grade I I I  Court o f  Area 3 and not th e  
Grade I I I  Court o f  Area A, n o r  th e  Grades I I  o r  I  C o u r ts .  I f  
a  p l a i n t i f f  chooses th e  wrong venue, th e  Court may, e i t h e r  on 
th e  a p p l i c a t i o n  o f  th e  d e fen d an t  o r  on i t s  own m otion , t r a n s f e r  
th e  case  t o  th e  r i g h t  venue.
S e s s io n s .
The r u l e s  about s e s s io n s  d e a l  w ith  th e  t im e s  and
p la c e s  a t  which th e  C ourts  s i t .  I t  i s  -  under th e  E d ic t s  -
p r im a r i ly  up to  th e  Court ( s u b je c t  to  th e  p ro v i s io n s  o f  any
lav/) to  de term ine  th e  t im e s  and p la c e s  to  ho ld  s e s s io n s  Ma s
may be n e c e s sa ry  f o r  th e  con ven ien t  and speedy d i s p a tc h  o f ,T
i t s  business."*"** The C hief J u s t i c e  h as  th e  power t o  i n t e r f e r e
i n  t h i s  and d i r e c t  t h a t  s e s s io n s  be h e ld  a t  such t im es  and
p la c e s  a s  he deems f i t , bu t a s  no ted  above he v e ry  r a r e l y  
12i n t e r f e r e s .  The r u l e s  a s  t o  venue and s e s s io n s  un der  the
13Area C ourts  l e g i s l a t i o n  have a l s o  been  no ted  above.
1 1 . The Area C ourts  E d ic t s ,  S. 7*
12 . See C hap ter I ,  P a r t  2 , above
13. See A bove.C hapter I ,  P a r t  2 .
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The S h a r i* a  P o s i t i o n
What a r e  th e  S h a r i 1 a  p r o v i s i o n s  i n  r e g a rd  t o  venue 
and s e s s io n s  ? The f i r s t  p o in t  t h a t  s t r i k e s  one i s  t h a t  i n  
th e s e  p r e - t r i a l  m a t t e r s ,  and in d ee d  i n  most o t h e r  p ro c e d u ra l  
m a t t e r s ,  th e  c o u r t  C e n tre s  around th e  ju d g e . U nlike  th e  
p r e s e n t - d a y  p o s i t i o n ,  t h e l i t i g a n t  g o es  more t o  a  p a r t i c u l a r  
judge th a n  to  a  p a r t i c u l a r  c o u r t .  S econd ly , th e  r u l e s  a re  
o b v io u s ly  d e s ig n ed  to  c a t e r  f o r  th e  conven ience  o f  th e  l i t i ­
g a n ts  (which a l s o  a p p e a rs  to  be th e  aim and p h ilo so p h y  o f  
th e  p r e s e n t - d a y  l e g i s l a t i o n  on th e  m a t t e r ) ;  and t h i r d l y ,  th e  
r u l e s  r e g a rd in g  venue a r e ,  we may n o te ,  p r im a r ly  d i r e c t e d  
to  th e  l i t i g a n t  -  e s p e c i a l l y  th e  p l a i n t i f f  - and th o se  about 
s e s s io n s  a re  d i r e c t l y  p r i m a r i l y  t o  th e  c o u r t ,  i . e .  th e  ju d g e .
The S h a r i 1 a  r u l e s  on s e s s io n s  a re  a lm ost i d e n t i c a l  
w i th  th e  r u l e s  o f  th e  E d i c t s . ^  ^hey  p ro v id e  f o r  the  s e s s io n s  
o f  th e  c o u r t  th ro u g h o u t  th e  y e a r ,  e x c e p t  what we may c a l l  
Mp u b l ic  h o l id a y s 11.
As th e  r u l e s  a r e  d i r e c t e d  t o  th e  judge and c e n t re  
round him, th e y  in c lu d e  a ls o  h i s  p la c e  o f  r e s id e n c e .
I k .  See Chapter I ,  part 2, above.
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The b a s i c  aim o f  th e  r u l e s  may be s t a t e d  i n  th e  
fo l lo w in g  two p r o p o s i t i o n s  :
i .  th e  ju d g e , i n  h i s  j u d i c i a l  a a p a c i ty ,  must be e a s i l y  
a c c e s s i b l e  t o  th e  p u b l i c  and r e a d i l y  a v a i l a b l e  a t  
s p e c i f i e d  t im e s  o f  th e  day . Because o f  t h i s  
requ irem en t even h i s  p la c e  o f  r e s id e n c e  i s  r e q u i r e d  
to  be lo c a te d  i n  th e  c e n t r e  o f  th e  t o w n / lo c a l i t y  to  
f a c i l i t a t e  e a sy  a c c e s s  t o  him a t  a l l  r e a so n a b le  
t im e s .
i i .  He must ho ld  s e s s io n s  o f  h i s  c o u r t  ev e ry  day o f  th e  
y e a r  and he has  no r i g h t  to  s e t  a s id e  a day to  him­
s e l f  f o r  h i s  r e s t  and sh u t  th e  p u b l ic  ou t  o f  h i s
15c o u r t .  To do so ,  a c c o rd in g  t o  Ib n  F arhun , would 
be tan tam ount to  i n t e r f e r e n c e  w i th  th e  r i g h t s  o f  th e  
peop le  -  which he may n o t  do w i th o u t  j u s t  cause  
( $ a r a r ) .  He i s ,  however, e n t i t l e d  t o  s h o r t  h o l i^  
day s ,  and he i s  o th e rw is e  e n t i t l e d  t o  draw up h i s  
s e s s io n s  t im e ta b le  a c c o rd in g  to  h i s  e n t i r e  d i s c r e t i o n ^
15* Ibn FarhHn, o p .c it .  Vol. I ,  p. 35*
16 . I b i d .  See a l s o  MayySra, o p . c i t .  p .  l*f; Ib n  Abdul Salam 
o p . c i t .  p .  23* Mudawwana, p .  Ikk;  D a r d l r ,  o p . c i t .  pp . 137-13&.
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The r u l e s  may c o n v e n ie n t ly  be d iv id e d  i n t o  two : 
th o se  d e a l in g  w i th  t h e  p la c e  where t h e  Court s e s s io n s  may be 
h e ld  and th o s e  d e a l in g  w i th  th e  t im e s  d u r in g  which th e  s e s s io n s  
may be h e ld .
a .  P Iace  where t h e 3 e s s io n s  o f  th e  Court may be h e l d .
The g e n e r a l l y  h e ld  view i s  t h a t  th e  judge may h o ld
th e  s e s s io n s  o f  h i s  Court anywhere he p l e a s e s ,  i n c lu d in g  h i s
17home, p ro v id e d  th e  p la c e  i s  s u f f i c i e n t l y  p u b l i c i s e d .  However, 
i n  towns where t h e r e  a r e  Jum’a  mosques, th e  mosque i s  p r e f e r r e d  
because  o f  i t s  c e n t r a l  l o c a t i o n  and i t s  a c c e s s i b i l i t y  (due t o  
th e  absence  o f  any b a r r i e r s  -  p h y s ic a l  and p s y c h o lo g ic a l  -
■ x  18t o  i t ; .
^ f  th e  judge e l e c t s  to  s i t  a t  home th e n  he h as  to
keep i t s  d o o rs  open t o  a l l  and ( in  t h a t  p a r t  o f  i t  where he
h o ld s  h i s  s e s s i o n s )  p eo p le  must be a llow ed  f r e e l y  to  come and
19go w ith o u t  any l e t  o r  h in d r a n c e .  I f ,  on th e  o t h e r  hand, he
17. Ib n  FarhELn, op. c i t .  p .  34; Mayyara'.., op . c i t .  p .  14; 
Ib n .  Abdul SalSm, op. c i t .  p .  23; Mudawwanah, p . 144.
18 . Ib n  Asim, op . c i t .  p .  3*? Mayyara.., op . c i t . ,  p . 13? Ib n  
Farhun , op. c i t . ,  p .  34 .
19 . Ib n  Farhtln , i b i d .
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e l e c t s  t o  h o ld  h i s  s e s s i o n  i n  th e  m osque, he sh o u ld  s i t  in
i t s  co u r ty a rd  and p r e f e r a b ly  f o l lo w  th e  p r a c t ic e  o f  Sahnun
(w h ich  Sahnun recom m ends) o f  k e e p in g  a s p e c i a l  p la c e  i n  th e
20mosque a s  a  s o r t  o f  r e g u la r  ’’C o u r t-h o u se11.
A g a in s t  th e  g e n e r a l  v iew  . ' , s t a t e d  above th e r e  
a re  two p o w e r fu l d i s s e n t in g  v o ic e s  i n  o p p o s it e  d i r e c t i o n s .
On th e  one hand C a l i f  Umar i s  r e p o r te d  t o  have b een  opposed  
t o  th e  id e a  o f  h o ld in g  Court s e s s i o n s  a t  home. He so  much 
d isa p p ro v e d  o f  th e  p r a c t ic e  th a t  he th r e a te n e d  to  h ave Abul
Musa a l  A sh ’a rT ’ s  hou se  bu rn t on him i f  he d id  n ot d e s i s t  from
21 -  h o ld in g  Court s e s s i o n s  t h e r e in .  On th e  o th e r  hand, a  S h a f i l
v ie w  had b een  a d op ted  by some j u r i s t s  and th e y  op p ose  h o ld in g  
Court s e s s i o n s  in s id e  a  m osque. To h o ld  s e s s i o n s  i n  th e  
m osque, th e y  say ,: (a )  i s  u n f a ir  t o  p e o p le  o f  o th e r  f a i t h s  
b e c a u se  i t  p u ts  them a t  a  d isa d v a n ta g e ;  and (b ) th e  ( in e v i t a b le  
and u n a v o id a b le )  b o is t e r o u s  n o i s e s  and argum ents o f  l i t i g a n t s ,  
and th e  p ro b a b le  r i s k  o f  p e o p le  w ith  w et and u n c le a n  f e e t  
e n te r in g  th e  mosque f o r  th e  p u rp ose  o f  l i t i g a t i o n ,  a r e  t a n t a ­
mount to  p r o fa n a t io n  o f  th e  sa c r e d  p r e c in c t s  o f  th e  m osque.
2 0 . Ibn Farhiln , o p . c i t . ,  p . 35; Mayyara. ., o p . c i t .  p . l* f.
2 1 . Ibn  Farhun, o p . c i t .  p . 3^*
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3 e ca u se  o f  t h e s e  r e a s o n s ,  Umar ib n  Abdul A z iz  o rd ered  h i s
ju d g es  -  e s p e c i a l l y  Ib n  Abdul Rahman -  n o t t o  s i t  i n  th e  m osque.
A part from th e  two d i s s e n t in g  v ie w s  above s t a t e d
th e r e  i s  a  u n iv e r s a l ly  r e c o g n is e d  e x c e p t io n  to  th e  g e n e r a l
r u le  o f  th e  ju d g e ’ s  un tram m elled  freedom  t o  ch o o se  where to
h o ld  h i s  Court s e s s i o n s .  He may n o t h o ld  Court s e s s i o n s  on
23th e  ro a d s  and p a th w a y s. The Court may v i s i t  a  road o r  any
pathway (o r  any o th e r  p la c e )  f o r  th e  p u rp ose  o f  v ie w in g 1fth e
l o c u s  i n  quo” , b u t n o t t o  h o ld  s e s s i o n s  t h e r e .
A l l  t h e s e  r u le s  and v ie w s  s t a t e d  seem to  in d ic a t e
one t h in g  • th a t  th e r e  sh o u ld  be a s p e c i a l  Court hou se  so
c o n v e n ie n t ly  lo c a t e d  i n  th e  l o c a l i t y  t o  f a c i l i t a t e  e a sy  a c c e s s
by th e  p u b l ic .  I f  th e  a r e a  o f  th e  ju d g e ’ s  j u r i s d i c t i o n  i s
la r g e  and he h a s  t o  v i s i t  i t  on c i r c u i t s  th e n  th e r e  sh o u ld  be
Court h o u se s  i n  s e v e r a l  p l a c e s .  T hese n eed  not be b u i l t  f o r
th e  p u r p o se , but th e y  may be b u i ld in g s  f o r  o th e r  u s e s ,  but u s $ d
24by th e  Court when i t  v i s i t s  th e  l o c a l i t y .
2 2 . I b id ,  p . 3 3 .  :: 
23* I b id ,  p . 36 .
2 4 . '^his i s  th e  p r a c t i c e  i n  N o rth ern  N ig e r ia  to d a y .
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Tim es o f  s e s s i o n s .
The g e n e r a l  r u le s  may be fo r m u la te d  a s  f o l l o w s  :
Rule 1 .  The Court s h a l l  be i n  s e s s i o n  th ro u g h o u t th e  y e a r  
e x c e p t  on p u b lic  h o l id a y s .
R ule 2 . The s e s s i o n s  s h a l l  be h e ld  d u r in g  su ch  h o u rs  o f  
th e  d aytim e a s  th e  judge may th in k  f i t ,  p r o v id e d  
th a t  he may n o t a p p o in t h o u rs  w h ich , i n  a l l  th e  
c ir c u m sta n c e s , a re  l i k e l y  t o  ca u se  in c o n v e n ie n c e  
and h a r d sh ip  t o  th e  p u b l ic  o r  any s e c t i o n  t h e r e o f ,  
and p r o v id e d  t h a t  th e  ju dge s h a l l  g iv e  th e  p u b l ic  
due and ad eq u ate  n o t ic e  o f  th e  h o u rs so  a p p o in te d .
T hese two r u l e s ,  i t  i s  s u b m itte d , c o v e r  th e  w hole
ground co v er e d  by th e  v a r io u s  v ie w s  e x p r e s s e d  by th e  c l a s s i c a l
j u r i s t s  on th e  t o p i c ,  a s  can be s e e n  from th e  f o l lo w in g .
F i r s t ,  th e r e  i s  co m p lete  agreem ent among th e  j u r i s t s
th a t  i t  i s  w it h in  th e  a b s o lu t e  d i s c r e t i o n  o f  th e  ju d ge t o
25
a p p o in t th e  h o u rs  o f  day when he s h a l l  be s i t t i n g .  Imam M alik  
i s  r e p o r te d  t o  have recommended th e  ju dge sh o u ld  draw up a
25* See f .n .  16 above.
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t im e ta b le  and s t i c k  t o  i t .  He shou ld  no t s i t ,  a c c o rd in g  t o  
27
Mayyara, th ro u g h o u t  th e  day Ha s  i f  he were a m erchan t11, and
28shou ld  not s i t  f o r  v e ry  long  hou rs  a c c o rd in g  to  M alik " l e s t
he does to o  much and makes m is ta k e s ’1 o r  dozes o f f  d u r in g  s e s s io n s .
S econd ly , he i s  no t to  choose h o u rs  t h ^ t  may cause
inconv en ience  t o  th e  p u b l i c .  T h is  p ro v is o  d e ro g a te s  from th e
a b s o lu te  n a tu r e  o f  h i s  d i s c r e t i o n .  Obvious exam ples a r e  g iv e n
o f  in co n v e n ie n t  h o u r s .  Thus, he may no t s i t  d u r in g  th e  n ig h t ,
d u r in g  th e  e a r l y  morning o r ,  where C h r i s t i a n s  o r  Jews a re
in v o lv e d ,  d u r in g  t h e i r  Sabbath  d ay s .  Some even su g g e s t  t h a t
29he may no t s i t  on F r id a y s .
^e may not s i t  on p u b l ic  h o l id a y s  -  th e  E id s  ( i . e .
th e  Eid d ay s ,  th e  days  b e fo re  and a f t e r  th e  E id s ) ; th e
Haramayn d a y s ,  M aulid  days and o t h e r  days o f  p u b l ic  r e j o i c i n g  
30o r  m ourning.
T h i r d ly ,  th e  g e n e ra l  r u l e  i s  t h a t  he must h o ld  
s e s s io n s  th ro u g h o u t  th e  y e a r  and f a i l u r e  t o  h o ld  s e s s io n s  i s  
tan tam ount t o  in f r in g e m e n t  o f  p e o p le ’ s  r i g h t s .  However, he i s
26 . See Ib n  Far^Gn, o p . c i t .  p .  3 6 .
27* Mayyara, o p . c i t .  p .  14 .
28 . See Ib n  FarljGn, i b i d ;  Mudawwana, p .  144.
29* See Ibn  Farhj^Gn, i b i d .
30. Ibn Farhun, ib id ; Mayy&ra, p. 14; Ibn Abdul Salam p. 23-
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e n t i t l e d  t o  tq k e sh o r t  h o l id a y s  -  e . g .  t o  v i s i t  f r i e n d s  and 
r e l a t i v e s ,  he i s ,  a l s o ,  b a rred  from  s i t t i n g  w henever he i s  
i n  a  s t a t e  o f  p h y s ic a l  o r  m en ta l d is c o m fo r t  -  e i t h e r  from  
d i s e a s e ,  a n g u ish  o r  e v en  s h e e r  f a t ig u e  or  e x c e s s  o f  hu nger  
o r  t h i r s t . ^ *
F i n a l l y ,  he m ust n o t i f y  th e  p u b l ic  o f  th e  t im e s
32(an d , o f  c o u r s e , p la c e s )  o f  s e s s i o n s .
V enue.
W hereas th e  r u le s  c o n c e r n in g  s e s s i o n s  o f  th e  Court 
are  d ir e c t e d  p r im a r i ly  a t  th e  C o u rt, th e  r u le s  on venue a r e ,  
th ou gh  d ir e c t e d  t o  b o th  th e  Court and th e  l i t i g a n t , m a in ly  
d ir e c t e d  to  th e  l i t i g a n t  -  e s p e c i a l l y  th e  p l a i n t i f f .
Xt may be th a t  b o th  l i t i g a n t s  l i v e  i n  th e  same tow n , 
and th e  s u b j e c t -m a t te r  o f  th e  d is p u te  i s  a l s o  s i t u a t e d  th e r e  
^where i t  i s  a  t a n g ib le  t h in g  -  l i k e  r e a l  and p e r s o n a l p ro ­
p e r t y ) .  In  su ch  a  c a se  no problem  o f  ven u e a r i s e s  under th e  
S h a r i1 a . (Under th e  p r e s e n t  day N o rth ern  N ig e r ia  r u le s  o f  
Court th e r e  i s  a lw a y s  th e  m inor q u e s t io n  o f  w hich  i s  th e
31* Ibn  F arhun, ib i d ;  Iludawwana ., i b i d .  
3 2 . Ibn  FarhUn, ib i d ;  M ayyara.., i b i d .
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lo w e s t  Court i n  any l o c a l i t y . .  h a v in g  j u r i s d i c t i o n  i n  th e  
m a tte r . Under th e  S h a r i1 a su ch  a  problem  d o e s  n o t a r i s e  a t  
a l l  e x c e p t  i n  th e  v e r y  m a rg in a l s e n s e  t h a t  th e  ju dge i n  th e  
d i s t r i c t  may n ot have f u l l  pow ers and j u r i s d i c t i o n .  T h is  
i s  d is c u s s e d  b e lo w ) .
£ t  i s  p o s s i b l e ,  h ow ever, th a t  th e  l i t i g a n t s  l i v e  (and  
a re  o r d in a r i ly  r e s id e n t )  i n  d i f f e r e n t  t o w n s / l o c a l i t i e s ,  and 
th e  s u b j e c t -m a t te r  o f  th e  d is p u te  may i t s e l f  be lo c a t e d  i n  
th e  p la c e  o f  r e s id e n c e  o f  one o f  them o r  i t  may be somewhere 
e l s e  n o t i n  th e  p la c e  o f  r e s id e n c e  o f  e i t h e r  o f  th e  l i t i g a n t s .  
I t  i s  h ere  th a t  th e  q u e s t io n  a r i s e s  -  w here may th e  s u i t  be 
commenced and d eterm in ed  ? Can th e  p l a i n t i f f  su e  i n  th e  Court 
o f  th e  a r ea  where he l is r e s  o r  m ust he go t o  th e  Court o f  th e  
a r ea  where th e  d e fe n d a n t l i v e s  ? V/hat i f  th e  d e fe n d a n t i s  
a b se n t from th e  p la c e  where he o r d in a r i ly  r e s id e s  -  d o e s  th e  
p l a i n t i f f  have t o  s e a r c h  f o r  him and su e  him v /herever  he  
f in d s  him ? To answ er t h e s e  q u e s t io n s  and t o  s o lv e  th e  prob­
lem s . p osed  by t h e s e  q u e s t io n s  i s  what th e  r u le s  on venue a r e  
a b o u t . Be i t  n o ted  h e r e ,  h ow ever, th a t  th e  l a s t  q u e s t io n  
(th e  a b sen ce  oF d e fe n d a n t)  th ou gh  i t  p o s e s  a  problem  o f  v en u e , 
sh a d es  o f f  in t o  th e  s e p a r a te  problem  o f  " d e fa u lt  p r o c ed u r e ”
(see Chapter III  below).
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Where p a r t i e s  a re  o r d i n a r i l y  r e s i d e n t  i n  d i f f e r e n t  p l a c e s .
There i s  a  good d e a l  o f d isag reem en t among th e  
a u t h o r i t i e s  on th e  q u e s t io n  o f  th e  r i g h t  venue i n  c a se s  i n v o l ­
v ing  c o n f l i c t  i n  g e o g ra p h ic a l  j u r i s d i c t i o n s .  U nlike th e  q u e s t io n  
o f  t im e s  and p la c e s  o f  s e s s io n s  o f  c o u r t ,  t h e r e  i s  h e re  no 
g e n e ra l  agreem ent on any one view . A ll  th e  v a r io u s  (and v a r i e d )  
views on th e  t o p i c ,  however, a re  c o n d i t io n e d  by th e  c o n s id e r a t io n s  
o f  th e  l o c a t i o n  o f  one o f  th e  fo u r  f a c t o r s  in v o lv e d  i n  th e  i s s u e  -  
th e  d e fe n d a n t ,  th e  s u b j e c t - m a t t e r  o f  th e  l i t i g a t i o n ,  th e  w i tn e s s e s  
and the p l a i n t i f f ,  i n  t h a t  o r d e r  o f  im p o rtan c e .  I t  would p e rh ap s  
be b e s t  t o  reduce th e  v a r io u s  views to  the  two sim ple  p r o p o s i t io n s  
t h a t  th e y  r e a l l y  b o i l  down t o ;  and th e n  e x p la in  and d i s c u s s  them 
and su g g e s t  an a l t e r n a t i v e  s e t  o f  r u l e s .  The p r o p o s i t io n s  a re  :
i .  As a  g e n e ra l  r u l e ,  th e  a c t i o n  must be commenced and 
de te rm ined  i n  th e  c o u r t  o f  th e  a re a  where th e  d e fe n ­
dan t o r d i n a r l y  r e s i d e s  i f ,  a t  th e  tim e o f  th e
commencement o f  th e  p ro c e e d in g s ,  the  d e fendan t i s  i n  
33th e  a r e a .  (T h is  i s  th e  dominant view; bu t th e  
d i s s e n t e r s  say t h a t  th e  a c t i o n  must be commenced
33* Ib n  Asim, op. c i t .  p . 4. M ayyara ., op . c i t .  p .  21.
Ib n  Abdul Salam, op . c i t .  p .  23-
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and d e term in ed  i n  th e  Court o f  th e  a r e a  where th e  
s u b j e c t - m a t t e r  o f  th e  d is p u te  i s  lo c a t e d  -  i r r e s -  
p e c t iv e  o f  where th e  l i t i g a n t s  r e s i d e .  )
i i .  I f  th e  d e fen d a n t happens t o  be a b se n t from h i s  p la c e  
o f  r e s id e n c e  a t  th e  tim e  o f  th e  commencement o f  th e  
p r o c e e d in g s ,  th e n  (1 )  i f  th e  d is p u t e  i s  one to u c h in g  
th e  d e fe n d a n t’ s  zimma th e  p l a i n t i f f  may su e him  
w h erev er  he f in d s  h im . But (2 )  i f  th e  d is p u te  con­
c e r n s  a  t a n g ib le /c o r p o r e a l  p r o p e r ty  (a y n ) , th e  
p l a i n t i f f  can o n ly  sue th e  d e fen d a n t w here he f in d s  
him i f  th e  p r o p e r ty  ( th e  s u b j e c t - m a t t e r  o f  th e  
d is p u t e )  i s  a l s o  s i t u a t e d  th e r e  o r  i s  i n  th e  d e fe n ­
d a n t ’ s  a c t u a l  p h y s ic a l  p o s s e s s i o n  a t  th e  t im e .
(3 )  I f  th e  ayn i s  n e i t h e r  i n  th e  p la c e  where th e  
d e fe n d a n t i s  nor i s  i t  on th e  d e fe n d a n t , th e  p la i n ­
t i f f  can  o n ly  su e  th e  d e fe n d a n t i n  h i s  p la c e  o f  
o r d in a r y  r e s id e n c e  -  i r r e s p e c t i v e  o f  w here th e  
d e fe n d a n t i s ,  o r  where th e  s u b j e c t - m a t t e r  i s  o r
3 4 .  Bee Mayyara ., o p . c i t . ,  p .  2 1 , where he d i s c u s s e s  th e  oifjer 
v ie w s .  See a l s o  Ib n  Abdul Salam p . 3 2 . Ib n  Farhun o p . c i t .  p p . 
83- 84 .
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i s  s i t u a t e d .  (Here th e  d i s s e n t e r s  sa y  th e  p l a i n t i f f  
can  su e  an  a b s e n te e  d e fe n d a n t w h erev er  he f in d s  him
no m a tte r  what th e  d is p u te  i s  ab o u t o r  where th e
35s u b j e c t -m a t te r  i s  o r  i s  s i t u a t e d .  )
T hese p r o p o s i t io n s  r e p r e s e n t  th e  sum t o t a l  o f  th e  
m ain v ie w s  on th e  s u b j e c t  by th e  com m en tators. T hus, f o r
36 — _exam p le , M ayyara’. r e l a t e s  a ’’response."  o f  I s a  who was a sk ed
c o n c er n in g  th e  c a se  o f  a  l i t i g a n t  who l i v e s  and o r d in a r i ly
r e s id e s  i n  Qurtab but owns a  hou se  o r  some o th e r  t a n g ib le
p r o p e r ty  i n  J ia n .  A J ia n e s e  w ants t o  su e  i n  r e s p e c t  o f  th a t
h o u se  o r  p r o p e r ty  i n  J ia n .  Can th e  J ia n e s e  sue i n  th e  Court
o f  th e  ju dge o f  J ia n  ? I s a  r e p l i e d  th a t  th e  J ia n e s e  cann ot
do s o ,  and must go a l l  th e  way t o  Qurtab and su e th e r e  ev en
th ou gh  th e  s u b j e c t -m a t te r  i s  lo c a t e d  i n  J ia n  and e v en  i f  a l l
th e  w i t n e s s e s  a r e  i n  J ia n .  Ib n  H ab ib , who s u b s c r ib e s  t o  t h i s
v ie w , r e p o r t s  th a t  i t  was h e ld  by H u t a r r i f f  a s  w e l l ,  and i s
37a l s o  Ib n  Qasim ’ s  v ie w . On t h i s  th e r e  i s  l i t t l e  d isa g r ee m e n t -  
th ough  th e r e  a re  some who sa y  ev en  i n  t h i s  k in d  o f  c a se  th e
35- Mayyara , ib id ;  Ibn  Abdul Salam , i b i d .
36 . M ayyara.., i b i d ,  p . 22; s e e  a l s o  Ibn  FarhUn i b i d .
37• Mayyara ., ib id; Ibn Farhun ib id .
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p ro p e r  venue i s  where th e  p ro p e r ty  i s  s i t u a t e d ,  and o t h e r s  say  
where th e  w i tn e s s e s  a r e ,  and y e t  o t h e r s  say  where t h e  p l a i n t i f f  
i s  -  o r  e l e c t s  t o  su e .  But th e  dominant view i s  th e  one above
7Q
and , a cc o rd in g  t o  Iy a $ ,  i s  th e  one fo llo w ed  i n  MadTna.
Ib n  Farhun q u o te s  a n o th e r  but. s i m i l a r  example g iv e n
39by Ibn  Habib i n  h i s  M u kh tasa r-a l-W ad iha . A Madinese h a s
a  house i n  Makka , and a  Makkan c la im s ow nership  and w ants  t o  
sue th e  Madinese f o r  th e  house . Can he ( th e  Makkan) sue i n  
Makka ? Ib n  Habib quo te  Ibn  MajashUn a s  sa y in g  t h a t  th e  
p ro p e r  venue i s  where th e  s u b j e c t - m a t t e r  o f  l i t i g a t i o n  i s  
l o c a te d  -  i n  t h i s  case  th e  house i n  Makka:. The judge o f  
Makka.. shou ld  h e a r  th e  case  o f  th e  p l a i n t i f f  -  h i s  ev idence  
and su b m iss io n s  -  and a llo w  th e  d e fen d an t  t im e  to  come e i t h e r  
i n  p e rso n  o r  by a  r e p r e s e n ta t i v e  and make h i s  r e p ly  to  th e  case  
o f  th e  p l a i n t i f f .  T h is  v iew , a c c o rd in g  to  F ad l  ib n  Salma, was 
h e ld  by b o th  Sahntin and Ib n  K inana, bu t th e  l a t t e r  add .s a  
r i d e r  : t h a t  i f  one o f  th e  judg es  i s  a  jH 1i r  ( u n ju s t )  th e n
iiO
i t  i s  th e  a d l  judge s  c o u r t  which i s  th e  p ro p e r  venue.
3 8 . See Ib n  F arhu n , i b i d .  
39- I b i d ,  pp. 83-84.
40. I b i d .
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Ib n  Habib th e n  goes on to  p o in t  ou t t h a t  bo th  
M u ^ a rif f  and Asbagh (and he Ib n  Habib h im s e l f )  d i s a g r e e  
and h o ld  th e  view t h a t  i t  i s  tlie  c o u r t  hav in g  j u r i s d i c t i o n  
where the  d e fe n d an t  l i v e s  t h a t  i s  th e  p ro p e r  venue -  q u i te  
i r r e s p e c t i v e  o f  wherk e i t h e r  th e  p l a i n t i f f  l i v e s  o r  th e  
s u b je c t - m a t t e r  o f  th e  d i s p u te  i s  s i t u a t e d . ^  ^hey , however, 
propose  q p a r t i a l  s o l u t i o n  t o  th e  in co nven ien ce  and d i f f -  
c u l t i e s  t h a t  w i l l  be caused  by r i g i d  adherence  t o  t h e i r  view 
( o r ,  in d e e d ,  to  any o f  th e  o th e r  v iew s ) . ^  They su g g e s t  t h a t  
i t  i s  one o f  th e  r i g h t s  o f  th e  p l a i n t i f f  t o  s t a r t  p ro c e e d in g s  
!,i n  h i s  ju d g e ’ s  c o u r t ’1 ( i n  th e  example above i n  Makka) and 
prove h i s  case  t h e r e .  The judge o f  Makka th e n  sends  th e  r e c o r d s  
o f  th e  p ro c e e d in g s  o f  th e  case  a s  proved b e fo re  him to  th e  
judge o f  Madina, th e  p l a i n t i f f  h im s e l f  o r  h i s  a c c r e d i te d  
r e p r e s e n ta t i v e  t a k in g  th e  r e c o r d s  t o  the  judge o f  Madina.
I f  th e  judge o f  Madina i s  s a t i s f i e d  o f  th e  a u t h e n t i c i t y  o f  th e  
re c o rd s  so b ro u g h t ,  he summons th e  d e fe n d a n t  and in fo rm s him
4-1. I b i d ,  p .  Sb; see  a l s o  Mayyara, o p . c i t .  p .  21. 
b2.  See Ibn  Far&Eln, i b i d .
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o f  th e  c o n te n ts  o f  th e  re c o rd s  and a sk s  him i f  he h a s  "a  way 
o u t"  o f  th e  case  -  i . e .  a  d e fen ce  to  th e  c la im . I f  he has
I 4 .3
none, th e  judgem ent o f  th e  c o u rt  o f  Makka i s  to  be e x e c u te d .
I f ,  how ever, th e  p l a i n t i f f  goes s t r a i g h t  to  Madina
and s t a r t s  p ro c e e d in g s  th e r e  -  in  th e  p ro p e r  venue -  and
s t a t e s  t h a t  b o th  th e  s u b je c t - m a t te r  and th e  w itn e s s e s  a re  in
Makka, th e  Madina c o u rt  must g iv e  him a  l e t t e r  t o  th e  judge
o f  Makka a sk in g  th e  l a t t e r  to  h e a r  th e  case  f u l l y  and send th e
1+1+
re c o rd s  to  th e  c o u r t  o f  M adina.
Though t h i s  i s  th e  view o f  most o f  th e  a u t h o r i t i e s  
(n o ta b ly  M u ja r i f f , Ib n  H abib , Ib n  Qasim and Asbagh) i n  c a se s  
where b o th  th e  d e fe n d an t and th e  ayn ( th e  co rp u s  o f th e  s u b je c t  
m a tte r )  a re  lo c a te d  i n  th e  same p la c e ,  th e y  d is a g re e  where th e  
two a re  s e p a ra te  and th& d e fe n d an t i s  a b se n t from h i s  p la c e  o f  
o rd in a ry  r e s id e n c e .  A ccording to  Asbagh, were th e  M adinese 
d e fen d an t to  be away in  Makka, and were th e  Makkan p l a i n t i f f  
to  meet him th e r e  i n  Makka and d ec id e  to  l i t i g a t e  th e  m a tte r  
t h e r e ,  he h as th e  r i g h t  to
• I b i d . 
I b id .
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45do so and th e  d e fen d an t canno t s to p  him- Asbagh adds . :
"whoever f lin g s '*  to  a man p re s s in g  a  c la im  to  any r i g h t ,  
he may l i t i g a t e  th e re o n  i n  w hichever p la c e  he f in d s  him 
i f  th e r e  a re  j u d i c i a l  a u t h o r i t i e s  t h e r e ,  w he ther th e  
co rpus o f  th e  th in g  i s  th e r e  o r n o t and w hether t h e i r  
r e s p e c t iv e  abodes a re  th e re  o r  n o t . "  46
Ib n  Habib i s  no t p re p a re d  to  go t h a t  f a r ;  he
comments :
" I  su b s c r ib e  to  t h i s  (view ) i f  th e  c la im  i s  i n  r e s p e c t  
o f  a  deb t o r  som ething th a t  a p p e r ta in s  to  men’s  gimmal.^. 
But a s  f o r  c o rp o re a l p ro p e r ty ,  o n ly  i f  th e  s u b je c t -  
m a tte r  i s  a ls o  s i t u a t e d  where th e y  a r e . "  47
T his a c c o rd s  w ith  Ibn  M ajashun1s view th a t  th e  venue
i s  where th e  co rpus i s  lo c a te d .
Ib n  R ih a l c l a r i f i e s  th e  i s s u e  by g iv in g  th e  v a r io u s
v i e w s .^  He adds th e  view  o f o th e r s  (unnamed) who say  th e
p ro p e r  venue i s  where w itn e s s e s  a r e ,  and o th e r s  say  where th e
p l a i n t i f f  i s .  T h is  i s  th e  w eakest v iew .
Having co n s id e re d  th e  b road  range o f th e  v iew s on
m a tte r s  o f  venue one th in g  shou ld  be n o ted  p a r e n th e t i c a l l y .
Because r u l e s  o f  Court c e n tre  around th e  judge (s in c e  th e r e
i s  no Bench o f  ju d g es) th e  p ro p e r  venue i n  any c o n te x t means
45 • I b i d .
46. I b id .
47. I b id .
48. See Mayyara ., op. c i t .  (m arg in a l n o te s )  p . 21 .
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th e  p ro p e r  judge a s  w e ll a s  th e  p ro p e r  C o u rt. Thus, even whbre 
th e  r i g h t  C ourt to  sue i n  may be in  th e  p la c e  where th e  d e fe n ­
dan t i s ,  i f  th e  judge la c k s  com petence in  th e  p a r t i c u l a r  m a tte r
49th e  venue s h i f t s  to  a n o th e r  Court and ju d g e . F or exam ple,
i f  th e  judge i s  j l f c r , a cc o rd in g  to  Ib n  K inana , th e  case  has
to  go to  th e  a d l  ju d g e . Now t h i s  may be an  academ ic is s u e
which canno t be a p p lie d  in  f a c t .  However, i t  i s  a  d i f f e r e n t
m a tte r  where th e  ju d g e ’ s la c k  o f com petence i s  o f p a r t i c u l a r
a p p l i c a t io n  -  where th e  r u le s  o f n a tu r a l  j u s t i c e  (one may c a l l
them) r e q u ir e  a n o th e r  ju d g e . I f  th e  p l a i n t i f f  i s  a r e l a t i o n
o f  th e  judge o r  a f r i e n d ,  o r  i f  th e  d e fe n d a n t i s  h i s  enemy,
c le a r ly  th e  judge h as  no competence i n  t h a t  p a r t i c u l a r  case
50and th e r e f o r e  th e  venue s h i f t s  to  a n o th e r  C ou rt.
How p r a c t i c a l l y  a p p lic a b le  a re  th e  r u l e s  t h a t  may be 
e x tr a c te d  from th e  above view s -  ta k in g  th e  convenience o f  th e  
l i t i g a n t s  and w itn e s s e s  in to  accoun t ? I t  i s  f a i r  to  say  t h a t  
any one o f  th e s e  view s ta k e n  and a c te d  upon by i t s e l f  i n  i s o ­
l a t i o n  i s  bound to  cause some i n j u s t i c e  and in co n v en ien ce  to  
th e  l i t i g a n t s .  F i r s t ,  th e  dom inant view  -  th e  d e fe n d a n t’ s 
abode. I f  b o th  th e  s u b je c t - m a t te r  and th e  w itn e s s e s  -  o r  th e
49- See , e . g . ,  Ib n  F arhun , op . c i t .  g . 8 5 .
50 . Ib n  F arhun , i b id .0
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main witnesses - live somewhere else (especially if the 
plaintiff also lives with them) then clearly the defendant’s 
residence is not the best place. And yet, unless the defen­
dant happens to venture out and into the suitable place, he 
can only be sued Mat home” - according to the dominant view.
And even if he ventures out, unless he comes to the right 
place he cannot be Hserved with the writ11 - e.g. if he is 
somewhere away from the corpus of the subject-matter.
Asbagh’s view that (notwithstanding anything said 
above) a plaintiff can sue a defendant wherever they meet is 
attractive enough; but the only difficulty is that it leaves 
the plaintiff at the mercy of fortune. What is required is a 
set of rules that makes it easy to bring them together without 
unduly burdening either of them.
Ibn Kajashun’s and Ibn Kinana ’s view that the venue 
is wherever the matter is situated would appear to be even 
more attractive than the one above if the witnesses are also 
there. But it is not always that the two coincide.
In short, the most satisfactory solution is most 
likely to be achieved by a combination of the rules and 
parts of the rules. The result to aim at is a set of rules 
as to venue which is sufficiently flexible and gives to Courts
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a  l o t  o f  d i s c r e t i o n  to  en su re  t h a t  a  case  i s  t r i e d  i n  a  c o u rt 
w hich , i n  a l l  th e  c irc u m s ta n c e s  o f  th e  case  -  e s p e c ia l ly  th e  
l o c a t io n  o f  th e  s u b je c t - m a t te r ,  o f  th e  l i t i g a n t s  th e m se lv e s , 
o f  th e  w itn e s s e s  -  i s  th e  most c o n v e n ie n t. One may h aza rd  th e  
fo llo w in g  r u l e s  a s  th e  b e s t  s o lu t io n  to  th e  problem  :
Rule 1 . In  cau se s  and m a t te r s  co n ce rn in g  la n d  and o th e r
r e a l  p ro p e r ty  th e  case  i s  to  be h eard  and d e te rm ined  
by th e  c o u r t  hav ing  t e r r i t o r i a l  j u r i s d i c t i o n  ov e r 
th e  a r e a  i n  which th e  lan d  ( th e  s u b je c t - m a t te r  o f  
th e  d is p u te )  i s  s i t u a t e d ;  p ro v id ed  t h a t  i f  i n  a l l  
th e  c irc u m s ta n c e s  o f  th e  case  a n o th e r  c o u rt  i s  
b e t t e r  s u i te d  to  h e a r  th e  case  th e  c o u rt  may t r a n s ­
f e r  th e  case  to  t h a t  o th e r  c o u r t .
(Comment : i n  landed  p ro p e r ty  d i s p u te s ,  th e  b e s t
venue i s  th e  lo c a t i o n ,  because  th e  w itn e s s e s  a re  most 
l i k e l y  to  be th e re  -  th e  n e ig h b o u rs  e t c .  -  and th e  
c o u rt may w ish  to  go th e re  i t s e l v e  to  v iew , f o r  
exam ple, th e  b o u n d a rie s . And i n  any case  th e  p ro v iso  
e n su re s  t h a t  i f  th e  c o u rt  i s  conv inced  e i t h e r  by one o f  
th e  p a r t i e s  o r  on i t s  own m otion  t h a t  th e  most s u i t a b l e  
c o u rt i s  i n  l o c a l i t y  X, i t  can t r a n s f e r  th e  case  t h e r e .
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Rule 2 . In  d is p u te s  on d e b ts  and o th e r  c o n tr a c tu a l  m a tte r s  
th e  p ro p e r  venue i s  th e  c o u rt  hav ing  j u r i s d i c t i o n  
e i t h e r  where th e  d e fen d an t r e s id e s  o r  where th e  
c o n tr a c t  was e n te re d  in to  o r  v/here th e  b reach  
o c c u rre d , w hichever i s  th e  most c o n v e n ie n t, hav ing  
re g a rd  to  th e  d i s ta n c e s ,  th e  n a tu re  o f ev idence  and 
th e  w itn e s s e s  in v o lv ed  in  th e  c a se .
(Comment : t h i s  w i l l  en ab le  any o f th e  c o u r ts  i n
any o f  th e  j u r i s d i c t i o n s  to  e i t h e r  a cc ep t th e  case  
i f  i t  i s  convinced  th a t  i t  i s  th e  most s u i t a b le  
c o u rt hav ing  re g a rd  to  a l l  th e s e  m a t te r s  o r  to  
r e j e c t  i t  i f  i t  i s  convinced  th a t  a n o th e r  c o u rt i s  
b e t t e r  s u i te d  to  t r y  i t .  I t  w i l l  be open to  e i t h e r  
o f  th e  p a r t i e s  to  move th e  c o u rt  to  e i t h e r  a c c e p t 
th e  case  o r  t r a n s f e r  i t  to  a n o th e r , named, c o u r t ;  
o r  th e  c o u rt  i t s e l f  may do so on i t s  own motion.,
Rule 3* In  any d is p u te  concern ing  th e  a d m in is t r a t io n  o f an  
e s t a t e  o f  a d eceased  p e rso n , in h e r i ta n c e ,  o r  any 
c la im  a g a in s t  a  deceased  p e rso n  o r  a g a in s t  th e  
e s t a t e  o f  th e  s a id  deceased  p e rso n , th e  p ro p e r  venue 
i s  th e  c o u rt  hav ing  t e r r i t o r i a l  j u r i s d i c t i o n  o v e r
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th e  a re a  where th e  d eceased  p e rso n  had h i s  o rd in a ry  
re s id e n c e .
(Comment : t h i s  r u le  w i l l  co v er any c la im  a r i s in g
out o f  th e  d e a th  o f a p e rso n , w he ther i t  i s  a  cla im  
to  in h e r i ta n c e ,  o r  to  re c o v e r  a  d eb t a g a in s t  him o r  
a g a in s t  th e  a d m in is t r a to r s  o f th e  e s t a t e  o r  by th e  
a d m in is t r a to r s  a g a in s t  th e  h e i r s ,  o r  to  c o n te s t  h i s  
w i l l  o r  any p a r t  o f  i t .  C le a r ly  th e  b e s t  venue i s  
n o t where he d i e s ,  bu t where he had h i s  p la c e  o f 
re s id e n c e  and o r d i n a r i ly  r e s id e d .  However, where 
i t  i s  e i t h e r  th e  h e i r s  o r  th e  a d m in is t r a to r s  o f th e  
e s t a t e  (on b e h a lf  o f th e  e s t a t e )  who w ish to  sue 
somebody e ls e  f o r  a  d eb t w hich t h a t  p e rso n  owed th e  
deceased  (and which now a c c ru e s  to  th e  e s t a t e )  t h i s  
w i l l  be l i k e  an  o rd in a ry  s u i t  o f  an  o rd in a ry  d e b to r  
i n  c o n tra c t  (and Rule 2 above a p p l i e s . )
Rule 4. In all other matters either the court having terri­
torial jurisdiction over the place where the cause 
of action arose or where the defendant resides - 
provided that if in all the circumstances of the 
case another court is more suitable and more con­
venient, that case may be transferred thereto. 
(Comment i as in Rule 2 above.)
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CHAPTER I I I  ■
PARTIES ' 1
P a r t i e s  to  a  c i v i l  a c t io n  a r e ,  g e n e r a l ly  sp e a k in g , 
two in d iv id u a ls  -  a  p l a i n t i f f  and a  d e fe n d an t -  each  re p re s e n ­
t in g  h im s e lf .  But th e r e  a re  c a se s  where one o f  th e  in d iv id u a ls  
concerned  (o r  b o th )  canno t ap p ea r and r e p re s e n t  h im s e lf  i n  
th e  case  b e fo re  th e  c o u r t .  T h is  may be due e i t h e r  t o  a  l e g a l  
im pedim ent -  incom petence -  f o r  exam ple an  " in f a n t"  o r  a 
" p a t ie n t"  o r  " s a f l h " ; o r  i t  may be t h a t  th e  in d iv id u a l  con­
cerned  i s  u n ab le  to  a p p ea r b e fo re  th e  c o u rt  a t  th e  r e q u i s i t e  
t im e , o r ,  f o r  any re a s o n , he may p r e f e r  to  be re p re s e n te d  by 
a b o th e r  p e rs o n . A l t e r n a t iv e ly ,  i t  may be th a t  th e r e  a re  a  
number o f peop le  j o i n t l y  o r  s e v e r a l ly  l i a b l e  o r  e n t i t l e d  i n  
th e  same s u i t  and th e y  may w ish  to  be re p re s e n te d  by oh ly  one 
o f  them . The s u b je c t  o f  p a r t i e s  may th e r e f o r e  be c o n v e n ie n tly  
c o n s id e re d  under two g e n e ra l  h ead s :
1 . Those c a se s  where th e  p e rso n  o r  p e rs o n s  a c t u a l l y  making
th e  c la im  a g a in s t  a n o th e r  o r  o th e r s  (o r  r e s i s t i n g  th e
c la im  made) i s  o r  a re  re p re s e n te d  by a n o th e r ,
2 . Those c a se s  where th e  p a r t i e s  i n  th e  p ro c e e d in g s  r e p re s e n t
them selves*
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D e f in i t io n s .
In  t h i s ,  a s  i n  th e  p re v io u s  c h a p te r s ,  th e  te rm s 
np l a i n t i f f n and d e fe n d a n t '1 have been  used  f o r  th e  sake o f  
s im p l i c i t y ,  and a  word o f  e x p la n a t io n  i s  h e re  c a l le d  f o r .
They a re  n o t in te n d e d  to  r e p r e s e n t  th e  S h a r i 'a  te rm s 
"mudda11" and "mudda*a a l a i h i "  -  te rm s f ra u g h t  w ith  much 
c o n fu s io n , i f  no t much d i f f i c u l t y ,  and w hich a re  f u l l y  d i s ­
cu ssed  in  th e  c h a p te r  on D a'aw a.^  F o r th e  p u rp o se s  o f  th e s e  
c h a p te r s ,  th e  term :, " p l a i n t i f f "  r e f e r s  to  th e  p e rso n  who 
i n i t i a t e s  th e  p ro c e e d in g s  -  th e  p a r ty  who goes to  th e  c o u rt  
and makes a  com p la in t -  o r  c la im  -  a g a in s t  th e  o th e r  and 
th e re b y  s e t s  th e  j u d i c i a l  m achinery  i n  m o tion . And th e  
"d e fe n d a n t"  i s  th e  p a r ty  summoned to  answ er th e  com plain t -  o r  
c la im  -  made a g a in s t  him .
1. See Chapter 15, below.
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1 . C ases o f  r e p r e s e n ta t io n  by o t h e r s .
( a ) .  P e rso n s  s u f f e r in g  from la c k  o f  com petence : 
y I n f a n t  s>v and S a f lh s .
u I n f a n t s i
Under th e  g e n e ra l  N ig e r ia n  law  -  fo llo w in g  th e  
E n g lis h  Common Law -  an  " i n f a n t " ,  f o r  th e  p u rp o ses  o f  c i v i l  
p ro c e e d in g s , i s  d e f in e d  a s  a  human beingbelow  th e  age o f  
tw e n ty -o n e .
Under th e  S h a r i1 a , an  ni n f a n t 11 (n o t a  S h a ri (a  te rm )
i s  a  human b e in g  who h a s  n o t a t t a i n e d  th e  age o f  p u b e rty  and
th e  m a tu r i ty  to  make a  p ru d e n t judgem ent (bulflgh and ru s h d ) .
The a c tu a l  age a t  w hich p u b e r ty  i s  a t t a in e d  i s  a  b io lo g ic a l  
2i s s u e  and i t  d i f f e r s  from one p e rso n  to  a n o th e r ,  a lth o u g h  
i n  th e  m a jo r i ty  o f  c a se s  p h y s ic a l  p u b e rty  i s  a t t a in e d  betw een
2 . rA iis  i s  d e te rm in ed  by p h y s ic a l  i n d ic a t io n s ,  f o r  example 
p u b ic  h a i r  o r  m e n s tru a tio n , o r  wet d ream s. See Ib n  FarhUn, 
o p . c i t .  V o l. I ,  p .  216, where he quo e s  Abl Zayd who say s
a  15- y e a r  o ld  who h a s  n e v e r had a  wet dream does no t q u a l i f y  
a s  a  b a l ig h  ( f o r  th e  pu rpose  o f  g iv in g  e v id e n c e ) . See a  
f u l l e r  d is c u s s io n  o f  t h i s  i s s u e  i n  Umar A b d a lla h , Ahkam -al- 
S h a r l 'a t  a l- I s la m iy y a  f i  ahwSl a l  Shakhsiyyg., A le x a n d ria ,
1957, P . 527.
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3
th e  a g e s  o f  tw e lve  and f i f t e e n .  However, a  c h i ld  below th e
age o f  f i t e e n  w i l l  n o rm ally  be presum ed t o  be a  m inor s in c e  such
a  c h i ld  i s  n o t l i k e l y  b o th  to  be p h y s ic a l ly  m ature and to  be
m ature  enough to  make a p ru d en t judgem ent. A young p e rso n  
A
o f  f i f t e e n  agd above w i l l  be presum ed com petent w h ile  one 
5
o f  e ig h te e n  w i l l  o n ly  la c k  com petence on g rounds o f  foajr 
w hich h a s  to  be p roved  b e fo re  th e  c o u r t ,  b u t n o t on g rounds 
o f  m in o r i ty .
S a f lh s .
A ns a f l h n i s  a  p e rso n  who h a s  a t t a in e d  th e  age o f  
m a jo r i ty  b u t who, because  o f  h i s  m en ta l s t a t e , ^  i s  in c a p a b le
3 . See Ib n  V/ahab! s  view  w hich c o n t r a d ic t s  Abl 2ayd*s and 
Q a r a f l 's  on th e  n e c e s s i ty  f o r  th e  ap p ea ran ce  o f  p h y s ic a l  
i n d ic a t io n s  i n  a  15-y e a r  o ld  b e fo re  he can be ta k e n  to  . 
q u a l i f y  a s  b a l ig h . See a ls o  Q a r a f l 's  view  t h a t  18 y e a rs  i s  
th e  minimum age f o r  bu lugh  where no p h y s ic a l  in d ic a t io n s  o f  
M a jo r ity  a p p ea r -  Ib n  Far^Un i b i d .  See a ls o  th e  Hudawwana 
o p . c i t .  p . l 6 3 j  Umar A b d a lla h , o p . c i t .  p . 527 , and S ch ach t,
An I n t r o d u c t io n  to  Is la m ic  Law, O xford , 1964, p . 124.
4 . S ee , f o r  exam ple, C oulson , S u c c e ss io n  i n  th e  Muslim 
F a m ily , Cam bridge, 1971, P* 217; M i l l i o t ,  I n t r o d u c t io n  k 
l 'B tu d e  du D ro it  Musulman, P a r i s ,  1953, p« 237* ^'he N o rth e rn  
N ig e r ia n  p r a c t i c e ,  how ever, i s  to  d e fe r  c o n c lu s iv e  p resu m p tio n  
o f  m a jo r i ty  to  age 1 8 .
5 . See Ib n  Farh iin , i b i d .  But n o te  t h a t  th e r e  a r e  o th e r  con­
f l i c t i n g  view s even  h e r e .  See f o r  example Umar A b d a llah , i b i d .
6 . He may be an  im b e c ile  (ma* t u h ) , an  i d i o t  ( s a f l h ) o r  a  
l u n a t i c  (majridn) . See Umar A b d a lla h , o p . c i t .  p . 522.
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o f  s a t i s f a c t o r i l y  m anaging h i s  own a f f a i r s  and i s  u n d er i n t e r -
7
d i c t i o n  and  u n d e r  th e  p r o p r i e t a r y  g u a rd ia n s h ip  o f  a n o th e r .
can n o t d e a l  w ith  h i s  p ro p e r ty  an d , a s  a  g e n e ra l  m ile , con­
t r a c t u a l  r e l a t i o n s  w ith  him can  o n ly  be v a l i d l y  e n te re d  in to
g
th ro u g h  th e  in te rm e d ia ry  o f  h i s  g u a rd ia n .
P ro c e e d in g s  a re  b ro u g h t on h e h a l f  o f  e i t h e r  o f  th e s e
two Jabove by t h e i r  g u a rd ia n  -  th e  i n f a n t 's  f a t h e r  o r  w a s l-
g u a rd ia n  and th e  s a f l h 1s  p r o p r i e t a r y  g u a rd ia n . Where th e y
a re  su e d , th e  g e n e ra l  r u le  i s  t h a t  i n  c la im s  a g a in s t  them
founded on c o n t r a c tu a l  o b l ig a t io n s ,  Mth e  c o u r t  may n o t h e a r
a  case  a g a in s t  a  p e rs o n  who i s  n o t bound by h i s  a d m iss io n 11. ^
And n e i t h e r  t h e i r  a d m iss io n  n o r t h e i r  d e n i a l ^  o f  a n y th in g
may b in d  them and " th e  c o u r t  w i l l  n o t a sk  them c o n ce rn in g
12a n y th in g  c la im ed  a g a in s t  them ".
7* Ib n  FarhtLn, o p . c i t .  V o l. I .  p .  133; Umar A b d a lla h , o p . c i t .  
P P  .5 30 -41 ; 54 3 -5 1 .
8 . Bee Umar A b d a lla h , i b id ;  C oulson , S u c c e s s io n , p p .2 l6 - l6 ;  
see  a l s o  Ib n  F arljun , o p . c i t .  V o l. I .  p .^ 0 .
9 . Ib n  FarhU n, o p . c i t .  V o l. I ,  p . 133-
1 0 . I b i d .
11 . Ih e  im p o rtan ce  o f  d e n ia l  o f  l i a b i l i t y  i s  d is c u s s e d  i n  
C hapter IV below .
12 . Ib n  F arh tln , i b i d .
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T h is  i s  th e  g e n e ra l  r u le  i n  c o n tr a c t  -  w hich i s
r e a l l y  more a  r u le  o f  s u b s ta n t iv e  law  o f  c o n tr a c t  th a n  a  r u le
o f  p ro c e d u re . To t h i s  r u le  th e r e  i s  th e  e x c e p tio n  t h a t  i f
th e  s a f l h *s g u a rd ia n  g iv e s  him some p r o p e r ty  to  engage i n
b u s in e s s  w ith  ( f o r  exam ple f o r  th e  p u rp o se  o f  t r a i n in g  him o r
t e s t i n g  h i s  com petence), &.f he in c u r s  l i a b i l i t y  i n  th e  norm al
13c o u rse  o f  t h a t  b u s in e s s ,  he may be sued  th& reon . T h is i s
th e  dom inant v iew . But he can  o n ly  be sued  i n  t h i s  case  i f
th e  c a p i t a l  was s u p p lie d  by h i s  g u a rd ia n  and no t by a n o th e r
p e rs o n . I f  i t  i s  a n o th e r  p e rs o n  who s u p p lie d  th e  c a p i t a l ,
n e i t h e r  th e  s a f l h  n o r th e  o th e r  p e rs o n  i s  l i a b l e .  S econd ly ,
th e  p l a i n t i f f 1s  e n t i t le m e n t  to  r e c o v e r  i s  r e s t r i c t e d  to  th e
14p ro p e r ty  i n  th e  hands o f  th e  s a f l h , and n o th in g  m ore. To 
prove th e  c a s e , th e  p l a i n t i f f  must p rove  th e  c o n tr a c t  by 
means o f  w itn e s s e s  who a c t u a l l y  w itn e s s e d  th e  c o n c lu s io n  o f  
th e  c o n tr a c t  : i t  would n o t s u f f i c e  f o r  th e  p l a i n t i f f  to
15
prove th e  s a f l h 1 s  ad m iss io n  (iq r5 .r ) o f  l i a b i l i t y  u n d er th e  c o n t r a c t .
1 3 . I b id .  T h is  r u le  a p p l i e s  a l s o  to  i n f a n t s  who have a t t a in e d  
th e  age o f  d iscern m en t ( ta m y lz ) . See Umar A b d a lla h , o p . c i t .
p .  325 .
1 4 . I b id .
13* I b id .  See C hap ter V, P a r t  1 , below , f o r  th e  im portance  
o f  i q r a r  a s  p ro o f  o f  l i a b i l i t y .
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I n  c la im s founded on t o r t i o u s  o r  q u a s i - to r t io u s  
( d e l i c t u a l )  l i a b i l i t y ,  f o r  exam ple t r e s p a s s  to  th e  p e rso n  o r  
to  goods, th e  p l a i n t i f f  can sue and may be awarded damages 
from th e  p ro p e r ty  o f  th e  i n f a n t ,  o r ,  a s  th e  £ase may b e , 
th e  s a f l h .
The a c t io n  a g a in s t  th e s e  p e rso n s  i s  d e fended  by
t h e i r  g u a rd ia n s  who a re  e n t i t l e d  to  I a i r  a f t e r  th e  p l a i n t i f f
l 6h as  p roved  h i s  c a s e . But th e  q u e s t io n  a r i s e s  : i f  an in f a n t
i s  sued and he h as no g u a rd ia n  -  i . e .  n e i t h e r  f a t h e r  n o r  a  wagl
g u a rd ia n  -  can  th e  c o u rt  a p p o in t f o r  him an ad hoc g u a rd ia n ,
what we may c a l l  !,a  g u a rd ia n  ad l i t e m *1 ? Ib n  Qasim sa y s  •
17t h i s  may n o t be done. Asbagh sa y s  th e  c o u rt  i s  un d e r an  
o b l ig a t io n  to  a p p o in t a  g u a rd ia n  f o r  such  an  inJTant; b u t i t  
i s  to  a p p o in t f o r  him a  f u l l - s c a l e  g u a rd ia n , i n  charge  o f  a l l  
th e  i n f a n t ’ s  a f f a i r s  in c lu d in g  th e  l i t i g a t i o n  a g a in s t  him
l3b e fo re  th e  c o u r t .  Asbagh a p p a re n t ly  c o n s id e rs  Ib n  Qasim*s 
t e r s e  r e p ly  i n  th e  n e g a tiv e  r a t h e r  m is le a d in g  s in c e ,  a s  Asbagh 
p o in ts  o u t ,  i t  i s  one o f  th e  c o u r t 's  d u t ie s  to  see  t h a t  i n f a n t s
1 6 . Ib n  F arhun , i b i d .  F o r Iz U r, see  C h ap te r V, P a r t  2 , below . 
17* Ib n  Farhftn, op . c i t .  V o l. I ,  p . IJ k .o
18. Ib id .
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a re  n o t l e f t  u n cared  f o r ,  Asbagh1s  i s  th e  dom inant view ; b u t 
i t  i s  g e n e r a l ly  ag reed  by th e  a u t h o r i t i e s  t h a t  a  c o u rt  may no t 
a p p o in t an  &d hoc g u a rd ia n  who i s  d ism isse d  a t  th e  end o f  th e  
t r i a l . 19
M arried  women and femmes s o l e s .
I t  may h e re  be m entioned  p a r e n t h e t i c a l l y  t h a t  m arried
women have f u l l  competence i n  m a t te r s  o f  l i t i g a t i o n ,  (They
may, o f  c o u rs e , choose n o t to  a p p ea r by th em se lv es  b e fo re  th e
c o u r t ,  and i n  some c a se s  th e y  a re  re q u e s te d  to  a p p o in t a  w ak ll
(a  r e p r e s e n ta t iv e )  i f  t h e i r  p e rs o n a l  appearance  may cause some
20d i s t r a c t i o n  w i th in  th e  c o u r t .  )
Even a  f a t h e r  canno t sue f o r  h i s  m a rrie d  d a u g h te r
w ith o u t w a k a la . I f ,  f o r  exam ple, he g iv e s  h i s  young d a u g h te r
i n  m arriag e  to  a  man who d e s e r t s  h e r  b e fo re  consum mation o f
21th e  m a rr ia g e , le a v in g  h e r  w ith o u t n a fa q a , and i f  th e  f a th e r
b r in g s  p ro c e e d in g s  f o r  th e  d i s s o l u t i o n  o f  h i s  d a u g h te r1s  m arriag e  
on g rounds o f  d e s e r t io n . ,  and la c k  o f  n a f  a q a , th e  c o u r t  w i l l
1 9 . I b id .
2 0 . Ib n  Farhfln , op . cm t. V o l. I  pp44. In d ee d , i n  some c a se s  
th e  judge i s  r e q u ir e d  to  o rd e r  th e  woman to  a p p o in t a  w a k ll .
21 . Ib n  FarhU n, o p . c i t .  V ol. I ,  p p . 143, 1 ^ .
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n o t h e a r  th e  case  u n t i l  he p ro v es  t h a t  he h a s  been  v a l id ly
a p p o in te d  w a k ll by t$te g i r l .  Or suppose a  f a t h e r  w an ts to
sue  f o r  h i s  d a u g h te r ’ s  d iv o rc e  on g rounds o f  c r u e l ty ,  he
22m u st, a l s o ,  f i r s t  p rove  h i s  w ak a la . W ithout p ro o f  o f 
w akala  th e  f a t h e r  h a s  no lo c u s  s ta n d i  i n  e i t h e r  o f  th e  c a s e s .
The u n m arried  woman p r e s e n ts  no p rob lem s h e re .
She can e i t h e r  be an  un m arried  m inor (o r  a  s a f l h s )  who 
f a l l s  w ith in  th e  c a te g o ry  o f  m inors and s a f l h s  g e n e r a l ly ,  
o r  she may be an  a d u l t  and r e s p o n s ib le  and f a l l s  th e r e f o re  
i n  th e  c a te g o ry  o f  r e s p o n s ib le  a d u l t s .
( b ) .  W akala.
I n  th e  c a se  o f  i n f a n t s  and s a f l h s  u n d e r i n t e r d i c t i o n ,  
i t  h as  been  n o te d  t h a t  th e  law  r e q u i r e s  t h e i r  r e p r e s e n ta t io n  
by t h e i r  g u a rd ia n s .  F u l ly  com petent p e rs o n s , how ever, may be 
r e p re s e n te d  by a g e n ts  o f  t h e i r  c h o ic e .
W akala i n  l i t i g a t i o n  a r i s e s ,  a s  a  g e n e ra l  r u l e ,  o u t 
o f  an  o rd in a ry  agreem ent o f  agency j u s t  i n  th e  same m anner a s  
o th e r  c o n t r a c t s  o f  agency  a re  e n te re d  i n t o .  I t  i s  an  a g re e ­
m ent betw een , on th e  one hand , th e  p a r ty  to  th e  l i t i g a t i o n  -
22. Ibn FarhTln, o p .c i t .  Uol. I ,  p. 1^3-
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be he th e  p l a i n t i f f  o r  th e  d e fe n d a n t -  whom we may c a l l  th e
p r i n c i p a l ,  and th e  w a k ll  ( th e  a g e n t)  on th e  o th e r .  I t  i s
an  ag reem en t to  th e  e f f e c t  t h a t ,  e i t h e r  f o r  a  c o n s id e r a t io n
o r  o th e rw is e , th e  w a k ll a g re e s  t o  p ro s e c u te  th e  c la im  o f
23
(o r  to  d e fen d  th e  a c t io n  a g a in s t )  th e  p r i n c i p a l .  He may
be asked  by th e  p r i n c i p a l  to  adm it so much o f  th e  c la im , to
deny so  much o f  i t ,  o r ,  g e n e r a l ly  to  h an d le  th e  case  i n  a
manner d e c id e d  upon by th e  p r i n c i p a l .  O r, he may be g iv e n
2 4
f r e e  r e i n  i n  th e  m a t te r .  T h is  i s  th e  dom inant v iew .
However, th r e e  p o in ts  sh o u ld  be n o ted  h e re .
F i r s t ,  th e r e  a re  some a u t h o r i t i e s  who ta k e  th e  view
t h a t  th e  c o u r t  sh o u ld  o n ly  a c c e p t a  w a k ll i n  p la c e  o f  th e
a c tu a l  p a r ty  i f  he h as  b een  in s t r u c t e d  to  adm it o r  deny o r  to
do som eth ing  s p e c i f i c  ( f o r  exam ple to  adm it and a sk  f o r  tim e
25to  pay) and n o t o th e rw is e .  But t h i s  view  does n o t f in d  g e n e ra l  
a c c e p ta n c e  and th e  c o u r t  i s  r e q u ir e d  to  a c c e p t a  w a k ll i n  p la c e  
o f  a  p a r ty  p ro v id e d  th e  w a k ll i s  n o t known to  be a  v e x a t io u s
23* Ib n  Farl^Un, op. c i t .  V o l. I ,  p . 158 .
2k.  I b i d ,  p . 159* See a  f u l l  d i s c u s s io n  and a  rev iew  o f  th e  
a u t h o r i t i e s  i n  M ayyara, o p . c i t .  V o l. I ,  p . 131 .
25* I b i d .  SahhQn, e s p e c i a l l y ,  was s t r i c t  on t h i s .
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o r  f r iv o lo u s  l i t i g a n t .  And once a c c e p te d  ( i . e .  on p ro o f  o f
h i s  w akala -  w hich may be done e i t h e r  by ev id en ce  o r  by th e
p r in c ip a l  h im s e lf  in tro d u c in g  th e  w ak ll a s  h i s  w a k l l ) h i s
27conduct i n  th e  l i t i g a t i o n  b in d s  h i s  p r in c ip a l ;  h i s
ad m iss io n s  (o r  d e n ia l s )  b in d  th e  p r in c ip a l  p ro v id ed  th e y  a re
28made i n  th e  c o u r t  i n  th e  p ro c e e d in g s .
S eco n d ly , th e  w a k l l , once a p p o in te d , shou ld  w ith  a l l  
re a so n a b le  speed p r e s s  on w ith  th e  l i t i g a t i o n .  I f  he r e p r e ­
s e n t s  th e  d e fe n d a n t , he sh o u ld  ap p ea r b e fo re  th e  c o u rt  to  
defend  a s  soon a s  th e  p l a i n t i f f  s u e s . I f  he a p p e a rs  f o r  th e  
p l a i n t i f f  he sh o u ld  i n i t i a t e  p ro c e e d in g s  w ith in  a  s h o r t  tim e
o f  h i s  ap p o in tm en t, o th e rw ise  th e  c o u rt  may r e q u ir e  th e
29renew al o f h i s  a p p o in tm e n t. Sahntln say s  th e  c o u rt  must
r e q u ir e  th e  ren ew al o f  th e  w a k l l1s  appo in tm en t from th e
p r in c ip a l  i f  he f a i l s  to  p ro se c u te  th e  a c t io n  w ith in  two y e a rs
30
o f  h i s  ap p o in tm en t. T h is  Ib n  S aha l c o n s id e rs  to o  lo n g  a
26 . Ib n  F arh u n , o p . c i t .  V o l . I ,  p . 153; M ayyara, V o l .I ,  p . 131*
27 . I b id ,  p . 15*f.
2 8 . I b id .  Indeed  some a u t h o r i t i e s  go to  th e  e x te n t  o f  making 
th e  p r in c ip a l  l i a b l e  f o r  th e  w q k l l 's  a d m iss io n s  made o u ts id e  
th e  forum . But t h i s  i s  a  weak v iew .
29 . Ib n  F ar^ tln , o p . c i t .  V o l . I ,  p . 153; MaWfara, o p . c i t .  V ol. I ,  
p .1 3 3 . J
3 0 . I b id .
p e rio d  an d , a c c o rd in g  to  him :
"m ost o f  o u r S heikhs c o n s id e r  th e  w akala i n  co n tin u an ce  
f o r  a  p e r io d  no t lo n g e r  th a n  s ix  m onths a t  m o s t."  31
A fte r  t h a t  p e r io d  th e  w ak ll can on ly  p roceed  w ith  th e  case
a f t e r  renew al o f  h i s  w akala by th e  p r i n c i p a l .
T h ird ly , a lth o u g h  th e  p r in c ip a l  can  d ism is s  th e
w akll a t  any tim e b e fo re  th e  p ro c e e d in g s  b e g in , th e  w ak ll
32cannot be d ism isse d  once th e  t r i a l  h a s  a c t u a l l y  begun,
(some a u t h o r i t i e s  say  he may n o t be d ism isse d  a f t e r  th e  o th e r
33p a r ty  h as  ap p eared  b e fo re  th e  c o u rt  up to  th r e e  t im e s .  )
u n le s s  he i s  g u i l t y  o f  c o l lu s io n  w ith  th e  o th e r  p a r ty  o r  he
w i l f u l ly  a c t s  to  th e  d e tr im e n t o f  h i s  p r in c ip a l  i n  th e  c a se .
Even b e fo re  th e  t r i a l  b e g in s , th e  w ak ll may no t be d ism isse d
3kw ith o u t cause i f  h i s  w akala i s  f o r  a  c o n s id e r a t io n .
F in a l ly ,  a s  p o in te d  ou t above, th e  w ak ll must prove 
h i s  w akala b e fo re  th e  t r i a l  a c tu a l ly  commences. I f  t h i s  i s  
n o t done he h as no lo c u s  s ta n d i  i n  th e  case  and h i s  conduct
3 1 . Ib n  FarhTln, i b i d .
3 2 . Ib n  Far^Un, i b i d ,  pp . 155? 156, 138. See a ls o  M ayyara, 
o p c i t .  V ol. I ,  p p . 1 3 3 -6 .
3 3 . I b id .
3*f. Ib n  Far^ixin, o p . c i t .  V ol. I ,  p . 138 .
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35does n o t b ind  th e  p r i n c i p a l .  T hus, i f  a  p e rso n  c la im s to  
be th e  w a k ll o f th e  p l a i n t i f f  b u t d oes n o t p rove  th e  w akala 
and i s  n o t a sked  to  prove i t  by th e  d e fe n d a n t, th e  p l a i n t i f f  
i s  n o t bound by th e  outcome o f  th e  a c t io n .  I f  th e  d e fen d an t 
a d m its  h i s  l i a b i l i t y  and pays th e  w a k l l , th e  p l a i n t i f f  can 
s t i l l  re c o v e r  from th e  d e fe n d an t because  th e  w akala had no t 
been  p ro v ed .
( c ) .  Q uasi-w akala  (o r  nogotio rum  p^estio w a k a la )
W akala, i t  h a s  been  n o ted  above, a r i s e s  o u t o f  
and i s  b ased  on an  agreem ent betw een th e  p a r t i e s  to  i t  -  th e  
p r in c ip a l  and th e  w a k ll . But a  p e rso n  on h i s  own m otion  ( f o r  
example prom pted by th e  d e s i r e  t o  p r o te c t  a  r i g h t  o r  some 
p ro p e r ty  o f  a n o th e r  who i s  a b sen t^  may w ish to  a c t  f o r  t h a t  
o th e r  w ith o u t a  p r i o r  ag reem en t. Such a  p e rso n  (whom we 
may c a l l ^negotio rum  g e s to r 11 w a k l l ) may be a  b lood  r e l a t i v e  
o r  a  n e ig h b o u r o f  th e  a b se n te e  owner o f  th e  r i g h t  o r  th e  
p ro p e r ty  i n  q u e s t io n .  And he may ( o r  may n o t)  h im s e lf  have 
some rem ote r i g h t  o r  c la im  a t t a c h in g  t o  th e  p ro p e r ty  which 
he cannot l e g a l l y  p r e s s  i n  h i s  own name im m ed ia te ly .
35- Ib id .
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What happens i n  e f f e c t  i s  t h a t  a  p e rso n  goes to  th e  
c o u rt and a sk s  to  be a llow ed  to  sue f o r  and on b e h a lf  o f 
a n o th e r , and th e  is s u e  i s  w hether he may be a llow ed  to  do so*
V/e may, fo llo w in g  th e  g e n e ra l  d r i f t  o f  th e  d is c u s s io n  o f  th e  
is s u e  by th e  a u t h o r i t i e s ,  c o n v e n ie n tly  c o n s id e r  th e  is s u e  
under th r e e  heads :
i .  c la im s on b e h a lf  o f  a  p a re n t  o r  a c h i ld ;
i i .  c la im s  on b e h a lf  o f  a  b lood  r e l a t i v e  o r  a  n e ig h b o u r; and
i i i .  c la im s on b e h a lf  o f  a  t o t a l  s t r a n g e r .
i .  C laim s on b e h a lf  o f  a  p a re n t  o r  a  c h i l d .
V/e may observe  t h a t  such  a  p e rso n  h as  a  s t r o n g e r  case
th a n  th e  o th e r  two i n  t h a t  he may have e i t h e r  an  e x i s t i n g  o r
a fu tu re  r i g h t  i n  th e  p ro p e r ty  o f  th e  mudda1i  lah fl ( th e
p r i n c i p a l ) .  A needy f a t h e r  i s  e n t i t l e d  to  m ain tenance  by h i s
son , and a  young c h i ld  i s  e n t i t l e d  to  m ain tenance  by h i s
f a t h e r ^  and each  h as an  u n d e fe a ta b le  r i g h t  to  i n h e r i t  th e  
37o th e r .  T h is  i s  n o t th e  c ase  a s  re g a rd s  th e  o th e r  tw o.
3 6 . S ee, f o r  exam ple, Umar A b d a lla h , o p . c i t .  p p . 502-505*
37* Both ran k  a s  a sab a  v i s - h - v i s  each  o th e r ,  and th e  f a t h e r  
i s  a ls o  a  "q u o ta  s h a r e r " ,  C oulson , S u c c e ss io n , o p . c i t .  pp.
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T h is  f a c t  seems to  have been  o v erlo o k ed  by th e  
a u t h o r i t i e s  and a s  a  r e s u l t  though  th e y  p e rm it th e  w akala 
t h e i r  pronouncem ents a re  v e ry  c a u tio u s  in d eed  and an  obvious 
la c k  o f en th u siasm  f o r  nego tio rum  g e s t io  w akala seems to  
perm eate  t h e i r  pronouncem ents.
Thus M u ta r r i f f  q u o te s  M31ik a s  sa y in g  t h a t  " in  
c e r t a i n  c irc u m s ta n c e s"  a  p e rso n  may be a llow ed  to  sue a n o th e r  
f o r  a  d eb t due to  h i s  '{the s u e r ’ s )  f a t h e r  w ith o u t w akala
• ? Q
from h i s  f a t h e r .  M u ta r r i f f  th e n  adds t h a t  such a  p e rso n
may on ly  be a llow ed  to  do so i f  th e  f a t h e r  i s  n e a r  by -  no t
f a r  away. I f  he i s  n e a r  by and th e  case  a g a in s t  th e  d e fe n d an t
i s  p ro v ed , th e  d e fen d an t pays i n to  c o u r t  (o r  r e tu r n s  th e  th in g
claim ed in to  c o u r t)  and th e  p ro ce ed s  (o r  th e  th in g  i t s e l f )
a re  k e p t by th e  c o u rt  and th e  f a t h e r  g iv e n  tim e w ith in  w hich
39to  come and c la im  i t .  I f  he comes w ith in  th e  tim e  and 
c la im s , he i s  to  be g iv e n  th e  t h in g .  I f  he f a i l s  to  come 
w ith in  th e  tim e l i m i t ,  o r  i f  he comes and say s  th e  d e fen d an t 
had r e p a id  him ( i . e .  he h as  no c la im  a g a in s t  th e  d e fe n d a n t) ,
3 8 . See Ib n  F arhun , op . c i t .  V o l. pp.l*jO-l*f2; M ayyara, 
o p . c i t .  p . 139; Thn Abdul Salam , o p . c i t .  p .  12*!.
39* Ibn FarhTin, op. c i t .  Vol. p.l*jO.
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40th e n  th e  d e fe n d a n t i s  to  be g iv e n  th e  th in g  b a ck . I f ,  on
th e  o th e r  hand , th e  f a t h e r  i s  a b s e n t and f a r  away, th e n  th e
son. can  o n ly  be a llow ed  to  c la im  f o r  him on p ro o f  o f  w akala
from th e  f a t h e r  o r  on p ro o f  t h a t  he i s  i n  g e n e ra l  charge  o f
th e  f a t h e r 1s  b u s in e s s s .  W ithout p ro o f  o f  e i t h e r  o f th e s e
41th e  d e fe n d a n t canno t be su e d .
I t  i s  d i f f i c u l t  t o  u n d e rs ta n d  why i n  t h i s  example
M u ta r r i f f  sh o u ld  i n s i s t  t h a t  i f  th e  f a t h e r  i s  f a r  away h i s
son  c a n n o t, on th e  f a t h e r 1s  b e h a l f ,  sue th e  d e b to r ,  b u t t h a t
he can sue i f  th e  f a th e r  i s  n e a r  b y . One sh o u ld  have th o u g h t
t h a t  th e  o th e r  way round would be more l o g i c a l ,  s in c e  i f  th e
f a t h e r  i s  n e a r  by th e  c a se s  must be v e ry  few in d ee d  where th e r e
i s  a  p r e s s in g  need to  sue f o r  him w ith o u t c o n ta c t in g  him f i r s t
and g e t t i n g  a  w a k a la . B e s id e s , w ith  a l l  th e  s a fe g u a rd s  ta k e n
42to  keep  th e  p r o p e r ty  o u t o f  re a c h  o f  th e  so n , th e r e  i s  
h a rd ly  any  f e a r  o f  th e  f a t h e r 's  i n t e r e s t s  b e in g  p u t i n  
je o p a rd y . The o n ly  e x p la n a t io n  would seem t o  be th e  d e s i r e  
to  d isc o u ra g e  "busy -B ody ing".
40 . I b i d ,  p . 141 .
41 . I b i d .
42. F or exam ple , th e  c o u rt  k eep s  th e  p ro p e r ty  i n  s a fe  cu sto d y  
u n t i l  th e  f a t h e r  r e tu r n s  and c la im s  i t .
i
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k3Both Ib n  H abib and Asbagh endo rse  M u ta r r i f f 1s  view ; 
b u t Asbagh d i f f e r s  from them i n  one a s p e c t  : th e  f a t h e r 1s
absence f a r  away. A ccording to  Asbagh, i f  th e  son  p ro v es  
t h a t  th e  f a t h e r  i s  f a r  away and h as been a b se n t f o r  a  lo n g  
tim e , th e n  h i s  lo n g  absence i s  to  be t r e a te d  l ik e  h i s  d e a th .
The d e fe n d an t i s  to  pay i n to  c o u rt  and th e  c o u rt  k eep s  i t  
f o r  th e  f a t h e r .
Ib n  FarhEln c i t e s  a s  an  exam ple, a  case  w hich M31ik 
gave h i s  o p in io n  on . A man d ie d  i n  (Jlrawcin su rv iv e d  by a  
widow and a  b r o th e r .  The b r o th e r  was away i n  A ndalus and 
th e  d eceased  l e f t  some r e a l  and p e rs o n a l  p ro p e r ty  i n  Q lraw an.
The widow Claim ed t h a t  th e  p ro p e r ty  belonged  to  h e r  and w anted 
jro s e l l  some o f  i t .  The d e c e a se d 1s  a b se n t b r o th e r ’ s  son 
p e t i t io n e d  th e  c o u rt  a sk in g  to  be a llo w ed  to  prove  t h a t  th e  
p ro p e r ty  belonged  to  th e  d eceased  (and n o t to  th e  woman).
M alik  s a id  i f  th e  judge was s a t i s f i e d  ( i . e .  i f  i t  had been 
p roved  b e fo re  him) th a t  th e  s a id  deceased  had a c t u a l l y  d ie d  
and t h a t  th e  b r o th e r  (o f  th e  d eceased ) was a l i v e ,  th e n  i n  t h a t  
case  th e  b r o th e r ’ s  sone was to  be a llow ed  to  l i t i g a t e  th e  m a t te r
Ibn Farhtln, op. c i t .  Vol. 1 p. 141 •
¥ f . Ib id .
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a g a in s t  th e  woman. A nything p roved  to  a c c ru e  to  th e  b ro th e r  
shou ld  be k e p t f o r  him by th e  c o u rt and n o t g iv e n  to  th e  so n .
i i .  C laim s on b e h a l f  o f  a  M ood r e l a t i v e  o r  a  n e ig h b o u r .
I t  h a s  been  se en  above th a t  even  a  c la im  on a  f a t h e r 1s
b e h a l f , w ith o u t e x p re s s  w a k a la , i s  a llow ed  o n ly  w ith  h e s i t a t i o n
and s u b je c t  to  c o n d i t io n s .  I t  i s  l i t t l e  w onder, t h e r e f o r e ,
th a t  o th e r  r e q u e s ts  a re  c o n s id e re d  w ith  even  g r e a t e r  c a u t io n
and p e rm itte d  w ith  g r e a t e r  r e lu c ta n c e .
Your b lood  r e l a t i v e s  and n e ig h b o u rs  have c e r t a i n l y
more j u s t i f i c a t i o n  i n  c o n ce rn in g  th em se lv e s  v /ith  your i n t e r e s t s
du rin g  your ab sen ce ; b u t M a lik , w ith o u t m incing  w ords, sa y s
1+6th ey  may n o t sue f o r  th e  a b se n te e  w ith o u t w ak a la . He gave 
t h i s  o p in io n  i n  answ er to  Ib n  GhSnim who w ro te  a sk in g  h i s  
o p in io n  on a  case  where a  p e rso n  a p p l ie s  to  th e  £ o u rt to  be 
a llow ed to  sue on b e h a l f  o f  an  a b s e n te e , a  c o u s in  o r  n e ig h b o u r, 
whose p ro p e r ty  i n  th e  hands o f  a n o th e r  p e rs o n , i s  i n  danger
1*7
o f  c o l la p s e ,  r u in  o r  l o s s .  Ib n  F arh tln , how ever, makes an
1+3. I b i d .
1+6. I b i d .
1+7. I b id .  But see  D asu q l, o p . c i t .  p . 163 , where a d i f f e r e n t  
view i s  £ iv e n .
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E x c e p tio n . He say s  a  b ro th e r  o r  a  n e ig h b o u r canno t sue f o r  such
a n  a b se n te e  ex cep t i n  c a s e s  o f  a  c la im  f o r  a  s la v e ,  an  an im al
48o r  c lo th e s  i n  th e  hands o f  a n o th e r .  Here th e  a p p l ic a t io n
may be a llow ed  because  th e s e  th r e e  th in g s  a re  s u s c e p t ib le  to
d isa p p e a ra n c e , lo s s  o r  change. One may w e ll  ask  : sh y
sh o u ld  th e  f e a r  o f  p o s s ib le  l o s s  in  r e s p e c t  o f  th e s e  th re e
j u s t i f y  making an  e x c e p tio n  to  th e  g e n e ra l  r u le  ? Ib n
Gh&niro's q u e s t io n  a ro s e  ou t o f  a  case  concern ing  a  d w e llin g
house which i t  was fe a re d  m ight c o l la p s e ;  why, th e n ,s h o u ld
i t  be a  m a t te r  o f  g r e a t  u rgency  to  p r o te c t  a  gown from th e
p o s s i b i l i t y  o f  MchangefK’o r  l o s s  b u t n o t a  house ? No obv ious
e x p la n a t io n  comes r e a d i ly  to  mind and th e  b e s t  approach  i n
th e  whole m a tte r  o f  " a b s e n te e s ” , i t  i s  su b m itte d , i s  Ib n
MajashUn1 s  v iew . W ithout m incing  w ords, he say s  he would
no t p e rm it anyone to  sue f o r  a n o th e r  w ith o u t w ak a la ,
w hether t h a t  o th e r  i s  h i s  f a t h e r ,  so n , b r o th e r  o r  n e ig h b o u r,
4-9and w hatever hhe c la im  may be f o r .
48. Ibn Farhtln o p .c it .  Vol I ,  p. 141.
49* Ib n  Farh tln , o p . c i t .  V o l. I ,  p . 142 . See o th e r  v iew s i n  May-
y a ra ,  p . 139*
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i i i .  C laim s on b e h a lf  o f  o th e r s  ( t o t a l  s t r a n g e r s ) .
Ib n  K inana i s  r e p o r te d  to  have s a id  t h a t  t h i s  shou ld
50be l e f t  to  th e  j u d i c i a l  d i s c r e t i o n  o f  th e  ju d g e . I t  i s  n o t 
s u r p r i s in g  th a t  Ib n  K inana i s  o u t on a  lim b on t h i s .  F o r, 
a lth o u g h  p r a c t i c a l l y  any view one ta k e s  on any g iv e n  to p ic -  
th e re  i s  l i k e l y  to  be some a u th o r i ty  sho su p p o r ts  i t ,  n e v e r­
t h e l e s s  i f  one ju x ta p o se s  Ib n  K inana1s  view w ith  th o se  o f 
th e  o th e r s  above m entioned , one can  f in d  no b a s i s  on which 
to  su p p o rt Ib n  K inana. Ib n  FarhH n, who sa y s  t h i s  view  i s  
ou t o f  l i n e  w ith  th e  view s o f  M Slik’ s  com panions, q u o te s  
Ib n  QSsim a s  f l a t l y  c o n tr a d ic t in g  Ib n  K inana and say in g  
t h a t  i f  a  judge were to  be so  ig n o ra n t  a s  to  a llo w  such a 
s t r a n g e r ’ s  a p p l i c a t io n  to  l i t i g a t e ,  th e n  th e  whole th in g
i s  n u l l  and v o id  and th e  outcome i s  o f  no e f f e c t  w ha tever -
51e i t h e r  f o r  o r  a g a in s t  th e  a b s e n te e .
d . The approach  o f  N o rth e rn  N ig e ria n  c o u r t s .
S e c tio n  28 o f  th e  A rea C o u rts  E d ic t  p ro v id e s  t h a t  
no p a r ty  may be re p re s e n te d  by an  a d v o c a te . I t  a ls o  p ro v id e s
50 . I b id .
51 . I b id .
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t h a t  a  p a r ty  may (a t  th e  d i s c r e t i o n  o f  th e  c o u r t ) be r e p re s e n te d  
by a n o th e r ;  b u t th e  r e p r e s e n ta t iv e  must be one o f  a  number o f 
enum erated  p e rso n s  ( a l l  o f  them c lo s e  r e l a t i o n s ) *  The r e s t r i c ­
t i o n  o f  even  th e  r i g h t  o f  w akala  -  w hich i s  u n r e s t r i c t e d  i n  
th e  S h a r i ’ a  -  may be due to  th e  d e s i r e  to  keep  p r o f e s s io n a l  
a d v o c a te s  o u t o f  A rea c o u rts*
The ju d g es  o f  th e  S h a r i ' a  c o u r ts  th em se lv e s  a re  n o t 
k een  on w a k a la . They p r e f e r  th e  p a r t i e s  to  r e p r e s e n t  them - '  
s e lv e s  i f  th e y  a re  f u l l y  com petent and g e n e r a l ly  p e rm it w akala
on ly  i f  th e r e  i s  a  s a t i s f a c t o r y  re a so n  f o r  th e  p a r t y ’ s  f a i l u r e
52to  a t te n d  i n  p e rs o n . And even  th e n  th e  w a k ll must be one
o f  th o se  enum erated  i n  S e c tio n  28 . T h is  i s  t h e i n  p o s i t io n
w ith  re g a rd  to  e x p re s s  w a k a la .
1’Q uasi-w ak a la 11 i s  unknown to  th e  E d ic t  and th e  R u les
made th e re u n d e r ;  b u t th e  ju d g es  -  a t  l e a s t  i n  th e o ry  -  h o ld
th e  view t h a t  th e y  sho u ld  p e rm it i t  i n  c e r t a i n  c irc u m s ta n c e s
t 53and on ly  on th e  p l a i n t i f f  s  b e h a l f .  I t  sh o u ld  o n ly  be p e r ­
m it te d ,  th e y  sa y , i f  th e  p l a i n t i f f  i s  f a r  away and th e re  i s  
imminent dan g er (o r  i t s  likelihood^) o f  l o s s  to  him o f h i s
32 . See J i b i r  D aura, pp . 5 -6 . 
5 3 . I b id .
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p r o p e r ty .  And even th e n  he can  o n ly  be re p re s e n te d  by a  
n e a r  r e l a t i v e .
The ju d g es  a re  n o t a lw ays g u id ed  e i t h e r  by th e  
S h a r i ’ a  o r  th e  l e g i s l a t i v e  en ac tm en ts  on th e s e  m a t te r s ,  and 
i n  many c a se s  th e y  sim ply  u se  t h e i r  d i s c r e t io n ;  b u t t h i s  
o f te n  r e s u l t s  i n  no s u b s ta n t i a l  i n j u s t i c e  in  th e  c a s e s .
A good example o f  a  case  where b o th  th e  S h a r i1 a  
and th e  en ac tm en ts  were ig n o re d  i s  th e  case  o f  Muazu v 
M ijinyaw a. ^  Muazu sued Mininyawa c la im in g  (a )  t h a t  he 
was th e  P e rso n a l R e p re se n ta tiv e  o f  a  c e r t a i n  woman, W, who d ie d  
su rv iv e d  by h e r  husband and a  f u l l  b r o th e r ,  A liy u ; (b ) t h a t  
W 's husband was now a ls o  d ead , su rv iv e d  by a  so n , Ib rah im ;
(c )  t h a t  A liy u  (W's f u l l  b r o th e r ) ,  was now away i n  M isau i n  
B auchi P ro v in ce  (abou t 300 m ile s  away from Z a r ia )  and had been  
away from Z a r ia  f o r  th e  p a s t  50 y e a r s ;  and (d ) t h a t  th e  
d eceased  woman, W, had l e f t ,  among o th e r  t h in g s ,  a  p ie c e  o f 
la n d  which was now i n  th e  p o s s e s s io n  o f  th e  d e fen d an t and 
had been in  h i s  p o s s e s s io n  f o r  th e  p a s t  16 y e a r s  a s  a  p led g e  
f o r  th e  lo a n  o f  £*f.Q0 which th e  d e fe n d an t gave to  th e  d e ce ase d , W.
5*f. Case F i l e  No. 5 9 /5 1 8 /6 7 , C h ief A lk a l i ’ s  C o u rt, Z a r ia ,  
December 196?•
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Muazu now w anted to  redeem th e  p ie c e  o f la n d  and r e s to r e  i t  to  
th e  h e i r s  o f  th e  d eceased  on th e  b a s i s  o f  w akala  f o r  A liy u ,
The c o u r t  a llow ed  h i s  w akala  f o r  A ll iy u  and a llow ed  
him to  redeem th e  p led g e  (w hich , a p p a re n t ly ,  th e  d e fe n d an t 
p led g ee  d id  n o t c o n te s t )  by re p a y in g  th e  £ 4 . 0 . 0 . to  th e  
d e fe n d a n t .  I t  th e n  o rd e re d  th e  la n d  to  be d iv id e d  e q u a lly  
betw een Ib rah im , th e  deceased  h u sb a n d 's  so n , and A liy u , 
th e  d e c e a s e d 's  f u l l  b r o th e r .  The p l a i n t i f f  Muazu was 
g iv e n  A liy u ’s  p o r t io n  to  keep  f o r  him u n t i l  he r e tu r n e d .  
Ib rah im  took  h i s  p o r t io n  on payment o f  £ 2 . 0 . 0 . (re im b u rs in g  
th e  p l a i n t i f f ) .
The c o u rt  d id  n o t co n cern  i t s e l f  w ith  th e  q u e s tio n  
on what b a s i s  th e  p l a i n t i f f  c la im ed  to  be made a  w a k ll o f  
th e  a b se n te e  A liy u . Nor d id  i t  co n ce rn  i t s e l f  w ith  th e  
im p o rta n t q u e s t io n  w h e th er A liy u  was in d eed  s t i l l  a l i v e .
The l e g i s l a t i v e  en ac tm en ts  have been  in f r in g e d  h e re  because 
th e  s e l f - a p p o in te d  w ak ll does no t come w i th in  th e  c a te g o r ie s  
o f  p eo p le  who may be a p p o in te d  w a k l l s , and was n o t e x p re s s ly  
a p p o in te d . The S h a r i1 a  r u le s  have a l s o  been  in f r in g e d  in  
t h a t  th e r e  was no v a l id  w akala  o f  any s o r t .
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e . R e p re s e n ta tiv e  a c t i o n s .
i .  These a re  c a se s  where th e  -person c la im s (o r  d e fe n d s)
on b e h a lf  o f  h im s e lf  and o th e r s .  T hus, an  h e i r  may sue f o r
h im s e lf  and o th e r  h e i r s ,  b u t i f  th e  case  goes a g a in s t  him
th e  o th e r s  a re  n o t bound by th e  d e c is io n  -  u n le s s  th e y  had
e x p re s s ly  a p p o in te d  him a s  a g e n t .  T h is  i s  Ib n  M S jash u n 's ,
and th e  dom inant, v iew . But Ib n  Salma sa y s  (and c la im s
to  be su p p o rte d  by Ib n  Qasira) t h a t  th e y  a re  bound u n le s s  th e y
base  t h e i r  c la im s on an a l t o g e th e r  d i f f e r e n t  case  o r  d i f -
56f e r e n t  e v id e n c e . I f  he w in s , th e n  he re c o v e rs  o n ly  to  
th e  e x te n t  o f  h i s  e n t i t le m e n t .  The o th e r s ' e n t i t le m e n ts  
a re  to  rem ain  in  th e  hands o f  th e  d e fe n d an t who has f u l l  
a u th o r i ty  to  d e a l  w ith  i t  a s  he p le a s e s  u n t i l  th e  o th e r s  c la im
i t  from him -  o r ,  (a c c o rd in g  to  Ib n  Habib and Ib n  M ajashlln)
. 57 .u n t i l  t h e i r  h e i r s  £ laim  i t .  But M u ^ a rn f f  d is a g r e e s  w ith
th e  l a s t  p a r t  o f  t h i s  s ta te m e n t .  He sa y s  i f  one o f  th e  h e i r s
on whose b e h a lf  th e  o r i g in a l  c la im  i s  made d ie s  b e fo re  he
55* See Ib n  Farh ttn , o p . c i t .  V ol. I ,  pp . 1 ^ 3 1 lM f.
5 6 . Ibn  FarhUn, i b id ,  p . l ^ f .
57 . I b id .
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re c o v e rs  h i s  sh a re  from th e  d e fe n d a n t, h i s  h e i r s  cannot c la im  
i t  on b e h a l f  o f  h i s  e s t a t e ,  no r can h i s  c r e d i to r s  be r e p a id  
o u t o f  t h a t  c la im . I n  such a  c a s e , a c c o rd in g  to  M u ta r r i f f ,
58i t  i s  n e c e ssa ry  to  reopen  th e  whole case  a g a in s t  th e  d e fe n d a n t.
i i .  What abou t c la im s a g a in s t  a  d e ce ase d  p e rso n  ? T h is  i s  
th e  converse  o f th e  c a s e s  o f  c la im s by o r  on b e h a lf  o f  h e i r s ,  
because  when a  p e rso n  d i e s ,  w h a tev er o b l ig a t io n s  o r  l i a b i l i t i e s  
he may have c o n tra c te d  o r  in c u r re d  d u rin g  h i s  l i f e ,  devo lve  
upon h i s  t a r i k a  (h is  e s t a t e ) .  And h i s  h e i r s  c la im  th e  
t a r i k a  -  o r  th e  rem ain d er o f  i t  -  o n ly  a f t e r  h i s  l i a b i l i t i e s  
have been e x tin g u is h e d .
However, th e  p ro c e d u ra l  s te p s  i n  c a s e s  o f c la im s 
a g a in s t  th e  deceased  have a  d i s t i n c t i v e  c h a r a c t e r i s t i c  abou t 
them . T h e ir  r a t i o n a l e  a p p e a rs  t o  be to  g uard  a g a in s t  ta k in g  
advan tage  o f  th e  deceased*s d e a th  by u n sc ru p u lo u s  c la im a n ts .
The p l a i n t i f f  i s  r e q u ire d  to  p rove  t h a t  th e  d eceased  
i s , i n d e e d ,  dead , to  p rove th e  number o f  h i s  h e i r s  (and a ls o  
t h a t  th e y  a re  a l l  th e  h e i r s  o f  th e  d e ce ase d ) b e fo re  he p ro ceed s  
to  p rove h i s  c a se . A f te r  t h a t  he must sw ear th e  nj u d i c i a l
58. Ib id .
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■“59 rno a th M y am ln -u l qadg.1 i . J-his i s  an  o a th  w hich must be sw orn
to  b^ e v e ry  c la im a n t a g a in s t  a  d e c e a se d , an  a b s e n te e , an
o rp h an , th e  aw qaf ( np io u s  endowments) o r  th e  B a it-e l-m S l 
60( th e  T rea su ry )*  He h as to  sw ear t h a t  he h as  no t been  
re p a id  th e  d e b t o r  any p a r t  th e r e o f  ( i f  t h a t  be th e  c a s e ) ,  
n e i t h e r  by th e  deceased  n o r  by any o f  h i s  h e i r s ;  t h a t  th e  
l i a b i l i t y  h a s  n o t been  e x tin g u is h e d  o r  n u l l i f i e d  i n  any 
o th e r  way, b u t rem ained b in d in g  on th e  deceased  and , on 
th e  d e a th  o f  th e  d eceased , i t  p a ssed  on to  h i s  t a r i k a  and 
rem ains i n  e x is te n c e  up t i l l  th e  tim e  o f  sw earing  th e  oath*
i i i .  Where th e r e  a re  a  number o f  p eo p le  who each have 
th e  same c la im  a g a in s t  one p e rso n , one can sue on b e h a l f  o f 
h im s e lf  and a l l  th e  o th e r s .  A good exam ple o f  t h i s  i s  
where c a t t l e  b e lo n g in g  to  one p e rso n  damage th e  c ro p s  i n  a  
lar& e farm  b e lo n g in g  to  a  number o f  p e o p le , o r  s e v e ra l  
a d jo in in g  farm s b e lo n in g  to  s e v e ra l  fa rm e rs . I t  sh o u ld  be 
n o ted  t h a t  th e  q u e s t io n  w hether one p e rso n  can sue f o r  h im s e lf
59* See Ib n  F arh u n , o p . c i t .  Vol* I ,  p p .135-6 ; D a rd lr ,  o p . c i t . ,  
p . 162; K h ir s h I ,  o p * c i t .  p rz jL .
60• Ibid
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and o th e r s  a r i s e s  o n ly  where th e re  i s  no e x p re s s  w akala 
in v o lv e d . And th e  i s s u e ,  i n  such  a  c a s e , i s  r e a l l y  w hether 
th e  o th e r s  a re  bound by th e  judgem ent. T hus, Ib n  Farhun 
re c o rd s  t h a t  he had once asked  Asbagh i f  such  a  case  were 
to  go a g a in s t  th e  p l a i n t i f f  (who r e p r e s e n ts  h im s e lf  and 
o th e r s )±  i s  th e  c o u rt  to  e n te r  judgem ent a g a in s t  th e  p l a i n t i f f
61
a lo n e  o r  a g a in s t  a l l  o f  them ? Asbagh was u n c e r ta in  and
f,once he s a id  a g a in s t  them ( a l l )  and l a t e r  s a id  
a g a in s t  him (th e  p l a i n t i f f - r e p r e s e n t a t i v e )  a lo n e .
He s a id  th e  judge sho u ld  m ention  th a t  th e  p l a in ­
t i f f  sued f o r  a  group o f p eo p le  t! -
and l o s t .  I f  any one o f  th o se  re p re s e n te d  w ishes to  reopen
th e  case  and c la im  f o r  h im s e lf  a lo n e , he can o n ly  do so i f
he b a se s  h i s  c la im  on a  case  e n t i r e l y  d i f f e r e n t  from th a t
62p re v io u s ly  made on h i s  b e h a l f .
2 . Where th e r e  i s  no e lem ent o f  r e p r e s e n ta t io n .
The a u t h o r i t i e s  p ro ceed  on the  a ssu m p tio n  t h a t  in  
th e  m a jo r ity  o f  c a se s  th e  l i t i g a n t s  a re  com petent p a r t i e s  who
61 . Ib n  FarhTln, o p . c i t .  V ol. I .  p . l ¥ f .
62 . I b id .
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a p p e a r  to g e th e r  b e fo re  th e  c o u rt  each  a p p e a rin g  f o r  h im s e lf ,
C~T
se e k in g  th e  s e t t le m e n t  o f t h e i r  d is p u te  by th e  c o u r t-  
However, i n  a c tu a l  f a c t ,  i n  th e  m a jo r i ty  o f  c a s e s ,  i t  i s  
th e  p l a i n t i f f  who a p p e a rs  a lo n e  b e fo re  th e  c o u r t  and th e  
f i r s t  i s s u e  i s  to  compel th e  appearance  o f  th e  d e fe n d a n t.
The d e fen d an t may be w ith in  th e  same l o c a l i t y  (tow n, 
v i l l a g e )  where th e  c o u rt  h o ld s  i t s  s e s s io n s ;  o r  he may be 
o u ts id e  th e  l o c a l i t y  bu t w ith in  th e  c o u r t ’ s  t e r r i t o r i a l  j u r i s ­
d i c t i o n ;  o r  o u ts id e  th e  c o u r t ’ s  j u r i s d i c t i o n  a l t o g e t h e r .  I f
he l i v e s  o u ts id e  th e  c o u r t ’ s  j u r i s d i c t i o n ,  th e n  h i s  case  i s
64governed  by th e  r u l e s  o f  Venue (d is c u s s e d  above ) .  But i f  
he g o es o u ts id e  th e  j u r i s d i c t i o n  f o r  a  tem porary  p u rp o se , 
th e n  h i s  case  i s  governed by th e  r u l e s  on th e  p ro c e ss  to  
compel th e  d e fe n d a n t’ s  app ea ran ce  ( to  be d is c u s s e d  i n  t h i s  
C h a p te r ) .
The su b s ta n c e  o f  th e  r u l e s  on p ro c e s s  to  compel th e  
d e fe n d a n t’ s appearance  un d er th e  S h a r i1 a  and under the
6 3 . Hence th e  g r e a t  d e a l  o f  d is c u s s io n  on how to  d e te rm in e  
who i s  th e  mudda’ 1 and who th e  Mudda’ a a l a i h i ; see  C hap ter 
IV below .
64 . C hap te r I I ,  p a r t  2 , above.
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N o rth e rn  N ig e r ia n  "R u les"  ? s  v e ry  s i m i l a r .  The N o rth e rn
66N ig e ria n  R u les have a lr e a d y  been  g e n e r a l ly  d is c u s s e d .  
Only t h e i r  su b s ta n c e  need be n o ted  h e re  -  and i t  i s  a s  
fo llo w s  :
a .  The p l a i n t i f f  h as  to  make a  fo rm al com p la in t i n
p e rso n  (o r  by h i s  a u th o r iz e d  r e p r e s e n ta t iv e )  to  th e  c o u rt  and
i f  th e  c o u rt  c o n s id e r s  t h a t  h i s  co m p la in t d i s c lo a e s  a  cause
o f  a c t io n ,  i t  s h a l l  i s s u e  a  summons to  th e  d e fe n d an t a sk in g
67him to  a p p ea r and answ er th e  c la im . I f  th e  com plain t d i s ­
c lo s e s  no cause o f  a c t io n  th e  c o u r t  s h a l l  r e j e c t  i t  and re c o rd
68th e  f a c t  to g e th e r  w ith  th e  re a so n s  f o r  th e  r e j e c t i o n .
b . I f  th e  d e fe n d a n t r e f u s e s  to  answ er th e  summons,
th e  c o u rt may e i t h e r  have him a r r e s t e d  and b ro u g h t, o r  p ro ceed  
to  h e a r  th e  c a se  a s  though  he were p re s e n t  i n  th e  c o u rt  and
69g iv e  judgem ent a g a in s t  him i f  th e  e v id en ce  w a rra n ts  i t .
65- I . e .  th e  A rea C o u rts  ( C iv i l  P ro c e d u re )  R u le s , 1971*
6 6 . See C h ap te r I ,  p a r t  2 , below .
6 7 . O r. 2 r . 6 .
6 8 . O r. 2 r . 4 .
6 9 . O r. 9i r . 3  and O r. 3 r .1 0 .
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c . I f  a f t e r  th e  case  h as been  h e a rd  in  h i s  absence
th e  d e fe n d an t a p p e a rs  and a p p l ie s  to  have th e  judgem ent
s e t  a s id e  he can  o n ly  do so i f  he s a t i s f i e s  th e  c o u rt t h a t
th e r e  were good re a so n s  f o r  h i s  f a i l u r e  to  a t t e n t  a t  th e
70t r i a l  o f  th e  s u i t  (and th a t  he h as a  v a l id  d e fe n c e ) .
The S h a r i1a  p ro v is io n s  :
F i r s t ,  th e  p l a i n t i f f 1s  com p lain t (d a 1awa) must be
sa h lh  ( i . e .  i t  must be a  p ro p e r  co m p la in t which d i s c lo s e s  a
l e g a l l y  e n fo rc e a b le  cause o f  a c t i o n ) .  A s a h lh  com plain t
must s a t i s f y  c e r t a i n  c o n d it io n s  -  f o r  example i t  must be
d e f i n i t e ;  i t  must no t be a  c la im  de m in im is , e t c .  -  which
71a re  d is c u s se d  below under d a 1awa.
Second, th e  p l a i n t i f f  m ust, i n  some c a s e s ,  i n t r o ­
duce some ev idence  to  make o u t a  prim a f a c ie  case  a g a in s t  th e
d e fe n d a n t. T h is  m a tte r  i s  th e  s u b je c t  o f  a  c e r t a i n  amount o f
72c o n tro v e rsy  among th e  a u t h o r i t i e s .  Those who i n s i s t  on th e
7 0 . O r. 9 **.4.
71• See C hap ter IV, below .
7 2 . See Ib n  Asim, o p . c i t .  p.*f; see  a  d is c u s s io n  on th e  a u th o ­
r i t i e s  i n  MayySra, o p . c i t .  V o l. I ,  p . 2k; Ib n  R ih a l ,  o p . c i t .  
p.2*f; Ib n  Abdul Salam , o p . c i t .  p .3^ ; D a rd lr ,  o p . c i t .  pp . 
162-4 ; Ib n  F arhun , o p . c i t .  V ol. I ,  pp . 86-88  and 13*f-135» 
K h ir s h i ,  o p . c i t .  p . 172.
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c o n d it io n ,  base  t h e i r  view  on th e  need to  d isc o u ra g e  f r i v o -
lo u se  and v e x a t io u s  l i t i g a t i o n  and to  g uard  a g a in s t  com pelling
73d e fe n d a n ts  to  make long  jo u rn ey s  to  answ er b a s e le s s  c la im s .
Thus, Sahntln i n s i s t s  t h a t  ( in  o rd e r  to  g uard  a g a in s t  such 
" b a s e le s s  c la im s  in te n d e d  m ere ly  to  annoy th e  d e fe n d a n t" )  th e  
judge
"may n o t i s s u e  a  summons o r  in  any way compel th e  
d e fe n d a n t to  ap p ea r u n t i l  th e  p l a i n t i f f  b r in g  some 
(prim a f a c i e ) ev idence  ( sh u b h )" 7^
75i n  su p p o rt o f  h i s  c la im . T h is  i s  a ls o  th e  view o f  Ibn  Asim.
But o th e r s  ho ld  a  c o n tra ry  v iew . The two famous com m entators 
on Ib n  Asim, Mayyara and Ibn  Abdul Salam , say  i t  was n o t th e  
c u r re n t  p r a c t i c e  i n  t h e i r  tim e to  r e q u e s t  th e  p l a i n t i f f  to  
produce p rim a f a c ie  ev idence  b e fo re  th e  d e fe n d an t was summoned. 
K h a li l  ta k e s  a  m iddle  cou rse  : i f  th e  d e fe n d an t i s  to  be
summoned to  come from a  long  d is ta n c e  -  " f o r  example s ix ty  m ile s"  
th e n  th e  p l a i n t i f f  must make o u t a  forima f a c ie  case  a g a in s t
73* I b id .
7 4 . I b id .  See a  rev iew  o f  th e  a u t h o r i t i e s  and a  d is c u s s io n  
o f  th e  v a r io u s  view s in  D asuq l, o p .c i t*  p . 163*
95* I b id ,  p . if.
76. Ib id .
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th e  d e fe n d a n t. T h is  may be done by c a l l i n g  a  s ig n g le  w itn e s s
77o r  by p ro o f  o f  some c ir c u m s ta n t ia l  e v id e n c e . But i f  th e  
d e fe n d an t i s  n o t f a r  away he may be summoned to  ap p ea r  w ith o u t 
p ro o f  o f  shubh (prim a f a c ie  c a s e ) .
The d e b a te  on t h i s  m a tte r  seems to  be on ly  e x p l i ­
c a b le  by th e  f a c t  t h a t  " C o s ts1' d id  n o t p la y  any s i g n i f i c a n t  
p a r t  i n  p ro ced u re  i n  th o s e  d a y s . Indeed  th e  on ly  c o s ts  d i s ­
cussed  a t  a l l  by th e  a u t h o r i t i e s  a re  th e  f e e s  pay ab le  to  th e
b a i l i f f  -  th e  p ro c e s s  s e r v e r  -  i f  he i s  n o t on th e  p a y ro l l  o f  
78th e  T re a su ry , and th e  c o s t s  o f  t r a n s p o r t  and o th e r  expenses
79o f  th e  w i tn e s s e s .
I f  th e  p l a i n t i f f ' s  com plain t s a t i s f i e s  th e  c o n d it io n s  
o f s ih h a , th e  c o u rt  sen d s th e  p ro c e ss  s e r v e r  to  summon th e  
d e fe n d an t i f  he l i v e s  w i th in  th e  c o u r t 's  l o c a l i t y  o r  w ith in  
"ea sy  m ile s " .  I f  he l i v e s  away from th e  c o u r t 's  l o c a l i t y  bu t
77 . I b id .
7 8 . The d u ty  i s  p r im a r i ly  on th e  t r e a s u r y ;  b u t i f  th e  t r e a s u r y  
m ates no p ro v is io n  f o r  th e  1awan, th e  judge sh o u ld , i f  he can .
I f  h e , to o  makes no f i n a n c i a l  p ro v is io n  f o r  them , th e n  th e  
p l a i n t i f f  must pay th e  f e e s  f o r  th e  s e r v ic e  which he i s  e n t i t ­
le d  to  have re im b u rsed  by th e  d e fen d an t i f  th e  d e fe n d an t i s  
g u i l t y  o f la d a d . See Ib n  FarhUn, o p . c i t .  V ol. I, p . 33;
Mayyara o p . c i t .  pp . 25 -26 ; Ib n  Abdul SalSm, o p . c i t .  p . 38 ; 
Taw adl, o p . c i t .  p . 3 8 .
79* This i s  d iscussed below; see Chapter V, Part 1 below.
184
n o t r e a l l y  f a r  away ( ,f a  one o r  two d a y s ’ jo u rn ey  away” ) th e
80c o u rt sen d s h i s  a  summons c a l l i n g  upon him to  a p p e a r . In
each  case  he i s  to  be a llo w ed  s u f f i c i e n t  tim e w ith in  which
to  a p p e a r , e i t h e r  i n  p e rso n  o r  by a r e p r e s e n ta t iv e  o r  to  pay
8lup ( s e t t l e  up w ith  th e  p l a i n t i f f ) .  I f  he l i v e s  r e a l l y  f a r  
away -  e i t h e r  i n  te rm s o f  a c tu a l  d is ta n c e  o r  because  th e  
road  i s  u n sa fe  -  th e  c o u r t  w r i te s  to  some tru s tw o r th y  peop le  
(a m th a l) i n  th e  p la c e  where th e  d e fe n d an t l i v e s ,  a sk in g  them 
to  s e t t l e  th e  d is p u te  e i t h e r  by s u lh  o r  by a d ju d ic a t io n  
betw een th e  p a r t i e s  ( i . e .  making th e  d e fe n d an t pay i f  he 
i s  found l i a b l e ) .  I f  th e y  f a i l  t o  b r in g  abou t $ulfr and th e y  
f in d  th e  d e fe n d a n t l i a b l e  and he r e f u s e s  to  pay , he i s  to  be
82com pelled t o  come to  th e  c o u rt  and answ er th e  c la im .
So f a r ,  no prob lem s a r i s e ,  p ro v id ed  th e  d e fen d an t 
ap p e a rs  b e fo re  th e  c o u rt  i n  answ er to  th e  c o u r t ’ s  summons o r  
m essenger. The problem s i n  t h i s  is s u e  co n cern  th e  case  o f
80 . M ayyara, o p . c i t .  p . 2k; Ib n  Abdul Salam o p . c i t .  p . 3^-; 
TawadI, o p . c i t .  p . D a rd ir ,  o p . c i t .  p p . 162-3 ; K h irsh I
o p . c i t .  p p . 173“ *^
81 . I b id .
83. Ib id .
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th e  d e fe n d an t who h as  been  d u ly  summoned to  a p p ea r and 
r e fu s e s  e i t h e r  to  a p p ea r i n  p e rso n  o r  to  send a  r e p r e s e n ta t iv e  
o r  to  s e t t l e  up (o r  ag ree  to  s e t t l e  up) w ith  th e  p l a i n t i f f .
Such a  d e f a u l t in g  d e fen d an t may be o r d i n a r i l y  r e s id e n t  in  
th e  town o f  th e  c o u rt o r  somewhere around th e  town; o r  
h i s  p la c e  o f  re s id e n c e  may be somewhere w ith in  th e  j u r i s ­
d i c t i o n ,  bu t f a r  o u ts id e  th e  town where th e  c o u rt  i s  lo c a te d ;  
o r  he may have h i s  p la c e  o f  o rd in a ry  re s id e n c e  o u ts id e  th e  
a re a  o f  j u r i s d i c t i o n  o f th e  c o u r t .
1 . D efendant who i s  e i t h e r  i n  town o r  n e a r  b y .
I f  such a  d e fe n d an t a p p e a rs  th e  case  goes on t r i e d .
I f  he r e fu s e s  to  a p p ea r ( i f  he "makes d e f a u l t " )  th e n  th e  c o u rt  
may e i t h e r  ta k e  some s te p s  to  compel h i s  appearance  by c o e rs iv e  
m easures o r  i t  may a llo w  th e  p l a i n t i f f  to  p roceed  and prove 
h i s  case  a s  though th e  d e fe n d an t were p r e s e n t .  The p l a i n t i f f
i n  such a  case  may o b ta in  judgem ent in  th e  d e f e n d a n t 's  absence
83and p roceed  to  e x e c u tio n .
83. Ibid.
rI
186
The p ro c e d u re  i s  a s  fo llo w s  : F i r s t ,  th e  c o u rt
must be s a t i s f i e d  t h a t  th e  d e fe n d an t h as  re c e iv e d  th e  c o u r t* s  
o f f i c i a l  com m unication (summons o r  m essenger) c a l l i n g  upon 
him to  ap p ea r and de fen d  th e  c a s e . I f  th e  c o u rt i s  so  s a t i s ­
f i e d  and s a t i s f i e d  a ls o  t h a t  th e  d e f a u l t  i s  a  w i l f u l  d e f a u l t ,  
and th q t  th e  d e fe n d a n t h as  some p ro p e r ty  i n  th e  j u r i s d i c t i o n ,
Skth e  c o u r t  s h a l l  c a l l  upon th e  p l a i n t i f f  to  prove h i s  c a s e .
When he h a s  done so , th e  d e fe n d an t w i l l  a g a in  be n o t i f i e d
and g iv e n  tim e  to  a p p e a r  to  c h a lle n g e  th e  ev id en ce  a g a in s t  
85him . I f  he f a i l s  to  do s o , th e  p l a i n t i f f  o b ta in s  judge­
ment w hich s h a l l  be im m ed ia te ly  ex ecu ted  by a u c tio n in g  th e  
d e f e n d a n t 's  p r o p e r ty .  He canno t l a t e r  ap p ea r and a sk  to  g e t  
th e  judgem ent s e t  a s i d e ; he had been  g iv e n  th e  o p p o r tu n ity  
to  do so and had re fu s e d  to  ta k e  i t .  He i s  t r e a te d  on 
e x a c t ly  th e  same fo o t in g  a s  though he were p re s e n t  th ro u g h o u t
8 **. I b i d .  See e s p e c i a l l y  D a rd lr ,  o p . c i t .  p . 162 and K h irs h I , 
o p . c i t .  p . 173*
8 5 . I b i d .  T h is  i s  by way o f  1i z a r , a  n e c e ssa ry  and u n av o id ab le  
p a r t  o f  p ro c e d u re . M Slik i s  re p o r te d  to  have s a id  t h a t  b e fo re  
he p a s s e s  judgem ent o r  makes an o r d e r ,  th e  judge must a sk  th e  
p a r ty  a g a in s t  whom th e  judgem ent o r  o rd e r  i s  to  be made w hether 
he h as a n y th in g  f u r t h e r  to  sa y . The a u t h o r i t i e s  a re  v i r t u a l l y  
unanim ous th a t  a  judgem ent w ith o u t ' I z a r  i s  r e v e r s ib l e  on 
t h a t  ground  a lo n e .
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th e  t r i a l  -  h e n ce , n o t even th e  " j u d i c i a l  o a th "  ( th e  yam in -u l
q a d a ' i ) i s  incum bent on th e  p l a i n t i f f ,  s in c e  th e  d e fe n d an t
86h e re  i s  n o t an  " a b se n te e "  (g h a 'i b ) .
I f  th e  p l a i n t i f f * s  c la im  i s  f o r  th e  repaym ent o f  a
d e b t o r  com pensation  and th e  d e fen d an t does n o t have any known
p ro p e r ty  w hich may be a t ta c h e d  and s o ld ,  th e  c o u rt  i s  to  have
87him a r r e s t e d  and b rough t to  answ er th e  c a s e .
2 . Where th e  d e fe n d a n t l i v e s  n o t w ith in  o r  n e a r  th e  
town o f  th e  c o u rt  b u t w ith in  th e  j u r i s d i c t i o n  -  f o r  
exam ple, w i th in  "a  te n  days* {Journey", and he r e f u s e s  to  come 
i n  answ er to  th e  summons o f  th e  c o u r t ,  th e  case  may be h eard  
a g a in s t  him j u s t  a s  i n  ( l )  above and e x e c u tio n  s h a l l  fo llo w , 
b u t s u b je c t  to  fo u r  p ro v is o s  : f i r s t ,  s in c e  h e re  th e  d e fe n ­
d a n t i s  an  " a b se n te e "  (a  g h a ! i b ) th e  p l a i n t i f f  m ust, a f t e r  
f u l l y  p ro v in g  h i s  case  a s  above, sw ear th e  yam in -u l qadg.f i . 
fie must sw ear t h a t  : he had n o t f r e e d  th e  d e fe n d an t from
8 6 . T h is  i s  reg a rd ed  by th e  a u t h o r i t i e s  n o t a s  a  judgem ent 
i n  d e f a u l t  o f  a p p ea ra n c e , b u t a s  a  judgem ent a f t e r  a  f u l l -  
s c a le  t r i a l ,  and th e  r u l e s  h e r e in  a p p ly  e q u a l ly  i n  d iv o rc e  
p e t i t i o n s  a s  w e ll  -  s e e ,  f o r  exam ple, Ib n  F arhun , o p . c i t .
V ol. I ,  p p . 151-152 .
8 7 . M ayyara, o p . c i t .  p . 2k; Ib n  Abdul Salara, o p . c i t .  p . 55? 
D asftql, o p . c i t .  p . 163 .
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th e  o b l ig a t io n ,  n o r had th e  o b l ig a t io n  been  t r a n s f e r r e d  to
somebody e l s e ;  n o r ( to  h i s  know ledge) h a s  a  w a k ll been
a p p o in te d  to  h an d le  th e  s u i t  on th e  d e fe n d a n t’ s  b e h a l f .
Thos o a th  i s  com pulsory i n  th e  case  o f  an  ’’a b s e n te e 11 d e fe n -
88dan t and no such  case  i s  com plete  w ith o u t i t .  S econd ly , 
e x e c u tio n  by s a le  o f  h i s  p ro p e r ty  s h a l l  be d e lay ed  a  w h ile
89 min  c a se  he r e tu r n s .  T h ird ly , th e r e  a re  two d iv e rg e n t 
v iew s a s  t o  w hether th e  d e fen d an t can , on l a t e r  a p p ea ra n c e , 
have th e  c a se  reopened . The dom inant view  seems to  be t h a t
90he canno t u n le s s  th e re  were s t ro n g  g rounds f o r  h i s  a b se n c e . 
F o u r th ly ,  a c c o rd in g  to  K h a l i l ,  i n  t h i s  c a te g o ry  o f  ’’a b s e n te e ” 
d e fe n d a n ts ,  c la im s to u ch in g  on la n d e d  p ro p e r ty  may n o t be 
h e a rd  i n  h i s  ab sen c e . Because (a )  he i s  n o t to o  f a r  away and 
(b ) th e s e  lan d e d  p ro p e r ty  (K h a li l  s p e c i f i c a l l y  speaks o f
d w e llin g  h o u se s , a q a r ) c la im s o c c a s io n  a  l o t  o f u n re s t  and
91 /i l l - w i l l  and o th e r  d i f f i c u l t i e s ,  and th e  d e fe n d an t ( s in c e
he i s  n o t v e ry  f a r  away) sh o u ld  be w a ite d  f o r .
8 8 . D a rd lr ,  o p . c i t .  p . 162; D asu q l, o p . c i t .  p . l6 2 ;  K h ir s h l ,  
o p . c i t .  p . 175; Ib n  F arhun , o p . c i t .  V ol. I ,  p . 135; M ayyara, 
o p . c i t .  V ol. I I ,  p . 29; Ibn  Abdul SalSm, V ol. I I ,  pp.9*f-95*
8 9 .  I b id .
90 . I b id .
91 . H a rd e r, o p . c i t .  p . l6 3 ;  K h ir s h l ,  o p . c i t .  p . 173-
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But t h i s  r u l e  does no t a p p ly  i f  he i s  v e ry  f a r  away>
Two o b s e rv a t io n s  may be made on t h i s  m a t te r .  F i r s t ,
i n  t h i s  c l a s s  o f  ’’a b s e n te e ” d e fe n d a n ts ,  i h  c a se s  in v o lv in g
repaym ent o r  com pensa tion , where h i s  p ro p e r ty  may have to  be
s o ld ,  one view  -  h e ld  by Ib n  Qasim -  i s  t h a t  th e  s a le  shou ld
n o t ta k e  p la c e  im m ed ia te ly  i f  i t  i s  f e a re d  th q t  he may owe 
92o th e r  d e b ts .  The s a le  sh o u ld  i n  th e s e  c a se s  be d e la y e d .
However, M S lik’ s  view i s  t h a t  s in c e  he i s  s t i l l  a l i v e  and
93p o ss e s se s  h i s  zimma. th e r e  sh o u ld  be no d e la y .  I f ,  a f t e r  
th e  s a l e ,  o th e r  c r e d i to r s  em erge, t h e i r  c la im s  s t i l l  a t t a c h  
to  h i s  zimma. Ib n  Qasim, on th e  o th e r  hand , say s  th e  d e fe n ­
d an t sho u ld  be re g a rd ed  a s  though  he were dead and th e r e f o re
Q/f
w ith o u t a  zimma. T h is  q u e s t io n  w h e th er th e  s a l e  o f h i s  
p ro p e r ty  sh o u ld  be d e la y ed  o r  n o t a r i s e s  because  any such 
s a le  i s  tan tam oun t to  making him q u a s i-b a n k ru p t ( i t  i s  a  f a f l l s ) . 
The e f f e c t  o f  making such  a  p e rs o n  q u a s i-b a n k ru p t i s  to  make 
a l l  th e  d e b ts  he owes f a l l  due im m ed ia te ly  and anybody who
92 . See M ayyara, o p . c i t .  V o l. 2 , p . 29-
93 . I b id .
9*f. Ib id .
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lo an e d  (o r  l e t  t o )  him any c h a t t e l  becomes e n t i t l e d  t o  ta k e  i t
95back even  though th e  p e r io d  o f  h i r e  h as  n o t y e t e x p ire d . 
S econd ly ’*- problem s can e a s i l y  a r i s e  where th e  p e rso n  comes 
back l a t e r  w ith  b o th  a  good re a so n  f o r  d e f a u l t  and a ls o  
a b le  to  p rove h i s  innocence  -  a f t e r  h i s  p ro p e r ty  h a s  been  
s o ld ,  T h is  problem  i s  d is c u s s e d  below .
3« The t h i r d  c a te g o ry , where th e  d e fe n d an t i s  f o r  th e
tim e b e in g  o u ts id e  th e  j u r i s d i c t i o n  (though  he l i v e s
u n d er th e  c o u r t s  t e r r i t o r i a l  j u r i s d i c t i o n ) .
The p ro ced u re  a s  o u t l in e d  above (c a te g o ry  2) a p p l i e s
i n  t h i s  case  a s  w e l l :  The case  w i l l  be h e a rd  i n  h is  absence
and judgem ent g iv e n  (bu t i t s  e x e c u tio n  w i l l  be d e lay ed  a
w h ile  i f  i t  i s  fe a re d  t h a t  he may be owing o th e r  d e b ts ) .
However* he has th e  r i g h t  t o  have th e  case  reopened  on h i s
97 mr e tu r n  i f  he can "show c a u se " . The problem  th e n  a r i s e s  : 
i f  he e s t a b l i s h e s  h i s  innocence  a f t e r  th e  judgem ent h as  been
95* I b id .
96 . I b id .
97* M ayyara, o p . c i t .  V ol. I I ,  pp . 29 -30 ; D a rd lr ,  o p . c i t .  
p . 163; K h ir s h l ,  o p . c i t .  p . 173; Ib n  Farh tln , o p . c i t .  V o l. I* 
p . 8 7 ; Ib n  Abdul Salam , o p . c i t .  V o l. I I ,  p p . 9**-96 .
i
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e x ec u te d  a g a in s t  him , what i s  th e  p o s i t io n  a s  re g a rd s  h i s  
c la im  to  h i s  p ro p e r ty  v i s - k - v i s  th e  in n o c e n t f,t h i r d  p a r ty  
p u rc h a s e rs  f o r  v a lu e ” ?
^ h is  may be i l l u s t r a t e d  by th e  fo llo w in g  two
exam ples :
i ) .  Suppose a  m arried  woman su es  h e r  a b se n te e  husband who i s  
e i t h e r  f a r  away o r a  ’’m iss in g  p e rso n ” , a m afqud. She c la im s 
he had l e f t  h e r  fo r  a  lo n g  tim e w ith o u t n a fa q a  and he had n o t 
s e n t  h e r  a n y th ih g  s in c e  he l e f t  h e r .  The c o u rt im poses a  
p e r io d  o f  w a itin g  upon h e r  a t  th e  end o f  which she re m a rr ie s  
a f t e r  id d a . (Or, th e  c la im  may be t h a t  h e r  m arriag e  c o n tr a c t  
p ro v id e s  t h a t  she may d iv o rc e  h e r s e l f  i f  h e r  husband a b s e n ts  
h im s e lf  from h e r  f o r  a  s t a t e d  p e r io d ,  and she p ro v es  b o th  th e  
e x is te n c e  o f  th e  m a rr ia g e , th e  s a id  te rm , and h i s  absence  f o r  
th e  s a id  p e r io d .  A f te r  th e  w a itin g  p e r io d  im posed by th e  c o u r t  
she re m a r r ie s  -  a t th e  end o f  th e  id d a  p e r io d  &a each  case  •)
i i ) .  A c r e d i to r  sues th e  g h k ’ ib  d e fe n d a n t d e b to r  and a f t e r  
p ro v in g  th e  case  he g e t s  judgem ent and th e  d e fe n d a n t’ s  p ro p e r ty  
i s  so ld  to  s a t i s f y  th e  judgem ent. What a re  th e  r i g h t s  o f  th e  
t h i r d  p a r t i e s  and th e  d e fendan ts  i f  th e  d e fe n d a n ts  r e tu r n  
t h e r e a f t e r  and succeed  i n  s e t t i n g  a s id e  th e  judgem ent in
each  case  ?
t
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Both com m entators o f  Ib n  Asim -  Mayyara and Ib n
98 99Abdul Salam -  and o th e r s  a re  a g re e d  th a t  where t h i r d
p a r t i e s  a c q u ir e  r i g h t s  un d er th e  s a l e  (o r  m a r r ia g e ) ,  th e  
d e fe n d an t canno t d i s tu r b  t h e s e .  A ll  he can do i s  to  o b ta in  
damages from th e  p l a i n t i f f  -  who h as to  rep a y  him th e  v a lu e  
o f  th e  p r o p e r ty .  Where, how ever, no t h i r d  p a r ty  r i g h t s  a re  
in v o lv e d , th e  d e c is io n  o f  th e  c o u r t  i s  r e v e r s ib le  and th e  
p l a i n t i f f  g e ts  back h i s  p ro p e r ty  ( o r ,  a s  th e  case  may b e , 
h i s  w i f e ) . ^ ^
T hus, i n  o u r exam ples above, supposing  th e  d e fe n d an t 
i n  th e  f i r s t  exam ple, f e tu r n s  j u s t  b e fo re  th e  woman com pletes 
h e r  id d a , o r  a f t e r  she h as  com pleted  i t  b u t b e fo re  she re m a r r ie s .  
H ere , a c c o rd in g  to  MayySra, i f  he can prove h i s  innocence  ( i . e .  
no la c k  o f  n a faq a  o r  th q t  he was no t a b se n t f o r  th e  s t a te d  
p e r io d )  he g e ts  back h i s  w ife .  But i f  she had a lr e a d y  c o n tra c ­
te d  a m arriag e  two d iv e rg e n t v iew s, b o th  a s c r ib e d  to  M alik , 
a re  s t a t e d ,  ^he f i r s t  view i s  t h a t  h e r  inere c o n tr a c t in g  o f  
a  second m arriag e  (w ith o u t consum m ation) does n o t e n t i t l e  th e
9 8 . I b id .
99 . I b i d .  See M ayyara, I I ,  i b i d .
100 . I b id .
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t h i r d  p a r ty  to  any r i g h t s ,  and th e  m arriag e  i s  to  be re s c in d e d  
and she g oes back  to  th e  d e fe n d a n t. The second view  i s  t h a t  
th e  mere c o n tr a c t in g  o f  th e  m a rr ia g e , even  b e fo re  consum m ation,
g iv e s  him th e  r i g h t  and th e  d e fen d an t lo s e s  h e r .  B u t, w hat­
e v e r  view i s  a d o p te d , i f  th e r e  h a s  been b o th  rem a rria g e  and 
consum m ation, th e  d e fe n d an t l o s e s .
One may com m ent.here t h a t  th e  second o f  th e  above 
two v iew s a t t r i b u t e d  to  M&lik seems th e  more l o g ic a l  -  i . e .
th e  mere c o n tr a c t in g  o f  th e  second (subsequent)-m arriage
g iv e s  th e  new husband g r e a t e r  r i g h t  to  th e  w ife  th a n  th e  
a b se n te e  who now r e t u r n s .  Two th in g s  shou ld  be borne in  
mind h e re :  f i r s t ,  th e  r a t i o n a l e  o f th e  r u le  i s  t h a t  in n o cen t
t h i r d  p a r ty  " p u rc h a s e rs  f o r  v a lu e "  must n o t be made to  s u f f e r ,
and may n o t be d e p riv e d  o f t h e i r  " p u rc h a se s " . The a b se n te e
102who r e tu r n s  can o n ly  c la im  damages from th e  p l a i n t i f f .
S econd ly , in  th e  c a se  o f  d iv o rc e  and re m a rr ia g e , th e  second
husband becomes l i a b l e  to  pay h a l f  th e  dower a s  soon a s  th e
10%m arriag e  i s  c o n tr a c te d ,  and would th e r e f o r e  s u f f e r  unm erited  
lo s s  i f  th e  f i r s t  view  were to  be a d o p te d . A t h i r d  view , i t
101. S ee , f o r  exam ple, M ayyara, o p . c i t .  V ol. I I ,  p . 31*
102. See fo o t  n o t e s .99 and 100.
103 . T h is  i s  th e  r u le  i n  th e  law  o f m a rr ia g e .
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i s  su b m itte d , shou ld  be adop ted  i n  th e  s p i r i t  o f  i s t i h s a n  : 
w he ther th e  w ife  shou ld  s t a y  w ith  th e  second o r  r e tu r n  to  th e  
f i r s t  husband ( i n  c a se s  where th e  second  m arriag e  h as  n o t been  
consummated when th e  f i r s t  husband r e tu r n s )  sho u ld  depend 
e n t i r e l y  on h e r  c h o ic e .
I n  th e  second exam ple, su p p o sin g  th e  d e fe n d a n t’ s  
house had been  so ld  to  h i s  a l le g e d  c r e d i t o r ,  and he r e tu r n s  
and p ro v es  h i s  in n o cen ce ; h e re  no t h i r d  p a r t i e s  a re  in v o lv e d  
and th e  d e fe n d a n t g e ts  back h i s  h o u se , Mayyara sa y s  t h i s  i s  
th e  o n ly  a c c e p ta b le  app roach  and i t  i s  based  on i s t i h s a n , and 
any c o n tr a ry  view  -  i . e .  to  r e s c in d  th e  s a le  - ”i s  pu re  q iy a s ” . ^ ^  
He say s  t h i s  r u le  i s  based  on a  p rec ed e n t o f  th e  
Q ld il-Jam a* a  Abul-Qasim b in  S i r r a j ,  w hich o ccasio n ed  much d i s -  
agreem ent betw een him and many o f  h i s  c o n te m p o ra r ie s . The 
case  concerned  a  s la v e  g i r l  and was a s  fo llo w s  : A m erchant
i n  Granada who owned a  s la v e  g i r l  went to  T u n is  and s ta y e d  
th e r e  f o r  a  lo n g  tim e . The g i r l  c la im ed  -  a p p a re n tly  i n  th e
10*f. A ll o f  th e s e  m a t te r s ,  a c c o rd in g  to  MayySra, a re  governed 
by i s t i h s a n  and no t by l e g a l  r u l e s  -  i b i d ,  p . J l .
105 . M ayyara, i b i d ,  p .  31*
106 . I b id ,  p . 3 0 .
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S u l ta n 1 s  r o y a l  c o u r t  -  t h a t  th e  m erchant l e f t  h e r  no m ain­
ten a n ce  and t h a t  she d id  no t know what to  d o . Thereupon one 
o f  th e  S u l t a n ’ s  c o u r t i e r s  took  h e r  un d er h i s  c a r e ,  and k e p t 
a  re c o rd  o f  h i s  ex p en ses in c u r re d  upon h e r .  A f te r  some tim e 
th e  amount he sp e n t on h e r  reach ed  a lm ost th e  v a lu e  o f  th e  
g i r l  and th e n  he r e f e r r e d  th e  case  to  th e  c o u r t .  He proved 
h i s  ex p en ses on h e r ,  th e  absence  o f  h e r  ow ner, th e  r ig h t f u ln e s s  
o f  th e  ow ner’ s  ow nersh ip  o f  h e r  and he swore th e  yam in -u l q ad a ’ i . 
The g i r l  was th e n  v a lu e d  by th e  c o u rt  and handed o v e r to  him 
i n  s e t t le m e n t  o f  h i s  c la im . He p a id  th e  b a la n ce  ( i . e .  th e  
d i f f e r e n c e  betw een th e  amount he sp e n t on h e r  and h e r  f u l l  
v a lu e )  to  be k e p t f o r  th e  m erchant ( th e  o r i g in a l  owner o f  th e  
g i r l ) .  He th e n  m anum itted and m arried  th e  g i r l .  Some months 
l a t e r  th e  m erchant re tu rn e d  and sough t to  g e t  th e  d e c is io n  o f  
th e  c o u rt  re v e r s e d  and th e  s a le  o f  th e  g i r l  r e s c in d e d . He 
c la im ed  ( a )  t h a t  he had l e f t  h e r  enough n a fa q a  and (b) 
t h a t  i n  any case  she had a  t r a d e  on which she cou ld  l i v e .
However, though  th e  c a se  he made was s tro n g  (and what mne 
m ight c a l l  th e  ’’e q u i t i e s 1' i n  th e  c a se s  were e q u a l ) ,  Ib n  S irr& j 
re fu s e d  to  d i s t u r b  th e  judgem ent, because  t h i r d  p a r ty  r i g h t s
107( i . e .  th e  m anum itted  g i r l ’ s  r i g h t  to  s ta y  f r e e )  were in v o lv e d .
10?. Ib id .
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The absence  o f th e  d e fe n d an t may be absence  ab 
i n i t i o  (which i s  what th e  above h as d e a l t  w ith  th ro u g h o u t)  
o r  i t  may be t h a t  th e  d e fe n d an t had ap p ea red  a t  th e  b eg in n in g  
o f  th e  p ro c e e d in g s , b u t f a i l e d  to  c o n tin u e  a tte n d a n c e  th e r e ­
a f t e r .  In  th e  l a t t e r  c a s e , he i s  to  be t r e a t e d  a s  i f  he 
were p re s e n t  th ro u g h o u t th e  p ro c e e d in g s .
The f e e s  ( i j a r a )  f o r  b r in g in g  th e  d e fe n d a n t to  th e  
c o u r t  a re  to  be borne by th e  B ait7el-M 51 p r im a r i ly .  I f  i t  
does n o t pay him , th e  judge sh o u ld . I f  h e , to o ,  does n o t ,  
th e n  i t  i s  th e  p l a i n t i f f  who must b e a r  i t  -  u n le s s  th e  d e fe n d -  
and i s  g u i l t y  o f  la d a d , i n  w hich case  he h a s  to  re im b u rse  th e
10Sp l a i n t i f f .  Ladad a c c o rd in g  to  b o th  M ayyara and Ib n  Abdul 
Salam means p e r s i s te n c e  by th e  d e fe n d an t i n  r e s i s t i n g  a  c la im  
a g a in s t  him which he knows to  be v a l i d .
However, th e  d e fen d an t i s  i n  th e o ry  u n d er no o b l i ­
g a t io n  to  respond  to  an  i n v a l id  da^w^L -  one w hich e i t h e r
d i s c lo s e s  no cause o f a c t io n  o r  which h as  no l e g a l l y  v a l id  
^09b a s i s .  S econd ly , i t  i s  u n law fu l (haram ) f o r  th e  p l a i n t i f f  
to  sue  th e  d e fen d an t f o r  a  d e b t i f  he knows th e  d e fe n d an t to  
b e , a t  th e  time o f  th e  s u i t ,  im p ecu n io u s.
108 . See fo o tn o te  78 above.
109 . Ib n  R iha l o p . c i t .  V ol. I ,  p . 25 .
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T h is  C h ap te r i s  b e s t  concluded  by n o tin g  Ib n  R i h a l 's  
o b s e rv a t io n  t h a t  a  l o t  h a s  been  s a id  co n ce rn in g  th e  s u b je c t  o f  
a b se n te e  d e f e n d a n t s . A f t e r  d is c u s s in g  th e  d i f f e r e n t  c a te ­
g o r ie s  o f  g h a 'ib s  and some o f  th e  v iew s on how to  d e a l  w ith  
each c a te g o ry , he s a id  th e r e  sh o u ld  be no r i g i d  r u l e s  g o v e r­
n ing  t h i s  m a t te r .  I t  sho u ld  be l e f t  to  th e  j u d i c i a l  d i s c r e t io n  
o f  th e  ju d g e . And th e  judge shou ld  be g u id ed  by th e  b e s t  
i n t e r e s t s  (m aslah a ) o f th e  l i t i g a n t s .  P re s s in g  h i s  p o in t  home, 
he i l l u s t r a t e s  th e  d i f f i c u l t i e s  o f  c l a s s i f y i n g  d i s t a n c e s .
(These a re  c l a s s i f i e d  by th e  a u t h o r i t i e s  i n  such te rm s a s  
"ea sy  m ile s " ,  "a  d is ta n c e  o f  t e n  d a y s ' jo u rn ey  on a  safte ro a d " , 
o r  "two d a y s ' jo u rn ey  on an  u n sa fe  r o a d " ) .  He sa y s  " to  an  
o ld  man w ith o u t a n y th in g  to  r id e  on , th r e e  m ile s  may be 
' d i f f i c u l t ' ,  w hereas to  a  y o u th  w ith  som eth ing  to  r id e  on, a  
whole d a y 's  jo u rn ey  would be e a s y ."
W ith t h i s  view o f  Ib n  R i h a l 's  one canno t a g re e  m ore. 
When th e  v a r io u s  c o n tr ib u t io n s  to  t h i s  s u b je c t  made by th e  
d i f f e r e n t  a u t h o r i t i e s  a re  exam ined, t h e i r  v iew s and t h e i r  
th o u g h ts  w i l l  be seen  to  have been  c o n d it io n e d  by th e  d i f f i ­
c u l t i e s  o f  com m unications. Modern means o f  com m unications and
110. Ibn Rihal, o p .c it .  p. 2 k .
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t r a v e l  have reduced  th e  v a lu e  o f  th e  c l a s s i c a l  d i s c u s s io n s  
on, and c l a s s i f i c a t i o n s  o f ,  d i s t a n c e s .
D ea lin g  w ith  th e  to p ic  to d a y , and ta k in g  th e  ad v ic e  
o f  Ib n  R ih a l ,  th e  whole d is c u s s io n  b o i l s  down to  th e  s in g le  
i s s u e  o f  w h e th er th e  d e fen d an t can  be reach ed  and se rv ed  w ith  
th e  c o u r t* s  p ro c e s s .  T h is  depends on w he ther h i s  w hereabou ts 
a re  known. I f  h i s  w hereabou ts a re  known, th e n  he can  be 
se rv ed  by e i t h e r  th e  c o u r t1s  p ro f e s s  s e r v e r  o r  by p o s t in g  
th e  p ro c e ss  to  h i s  a d d re s s  -  depending  on how f a r  away he 
i s  from th e  c o u r t .  I f ,  on th e  o th e r  hand , h i s  w hereabou ts 
a re  n o t known, what i s  t e c h n ic a l ly  knows a s  " s u b s t i tu te d
1
s e rv ic e "  may be used -  f o r  exam ple, new spaper a d v e r t is e m e n ts . 
What form o f  s u b s t i tu t e d  s e rv ic e  i s  to  be used  sh o u ld  depend 
on what th e  c o u r t ,  c o n s id e r in g  a l l  th e  c irc u m s ta n c e s , may 
d i r e c t .  In  e i t h e r  c a s e , th e  t r i a l  sh o u ld  n o t p ro c e e d , b u t 
sh o u ld  be d e la y ed  f o r  a  long  enough tim e to  en ab le  th e  
d e fe n d an t to  e i t h e r  ap p ea r (h im s e lf  i n  p e rso n  o r  by an  a g e n t)  
o r  a t  l e a s t  s ig n i f y  h i s  acknowledgem ent o f  th e  r e c e ip t  o f th e  
c o u r t* s  p ro c e s s .  I f  th e  c o u rt  i s  s a t i s f i e d  t h a t  th e  d e fen d an t
11 1 . One o f  th e  m ethods o f  s u b s t i t u t e d  s e r v ic e  under th e  A rea 
C o u rts  ( C iv i l  P ro ced u re ) R u le s . See O rder r . 5 ( b ) .
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had had n o t ic e  o f  th e  c a se  pend ing  a g a in s t  him and h as  had 
tim e enough to  come and answeh i t  and f a i l s  to  do s o , th e n  
th e  c o u r t  can  p ro ceed  w ith  th e  c a s e .
How f a r  does th e  p r a c t i c e  o f  N o rth e rn  N ig e ria n  
c o u r ts  conform  w ith  th e  S h a r i * a  r u l e s  ? The fo llo w in g  th r e e  
exam ples show t h a t  th e  c o u r t s  u se  t h e i r  d i s c r e t i o n  f a r  more 
th a n  th e y  sh o u ld .
1121 . Amina w/o Garba Baba v Garba Baba.
The p l a i n t i f f ,  Amina, w ife  o f Garba Baba ( th e  d e fe n ­
d a n t)  p e t i t io n e d  th e  Z a r ia  C h ief A lk a l i ’ s  C ourt f o r  th e  
d i s s o lu t io n  o f  h e r  m arriag e  on th e  g rounds o f  d e s e r t io n  and 
la c k  o f m ain ten an ce . She proved  b o th  a l l e g a t io n s  by th e  
ev idence  o f  h e r  f a th e r - in - l a w  -  who t e s t i f i e d  t h a t  h e r  husband 
had l e f t  h e r  f o r  more th a n  a  y e a r  and l e f t  h e r  w ith o u t 
m a in ten an ce .
The c o u rt  w ro te  t o  th e  d e fe n d an t who was i n  th e  
M id-W estern S ta te  (o f  N ig e r ia )  a sk in g  him e i t h e r  to  a p p e a r  o r
1 1 2 . Case F i l e  No. 3 7 9 /H 9 /6 7 *  C h ie f A l k a l i 's  C o u rt, Z a r ia ,  
O ctober 196? •
i
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"p u t th e  p l a i n t i f f ' s  a f f a i r s  in to  h e r  hands" ( i . e .  to  g ra n t  h e r  
a  d iv o r c e ) .  The d e fen d an t w ro te  back sa y in g  he would do n e i t h e r .
One would have e x p e c te d , a t  t h i s  p o in t ,  t h a t  th e  
c o u r t  would e i t h e r ,  w ith o u t any f u r t h e r  d e la y , d is s o lv e  th e  
m arriag e  -  on th e  two s o l id  g rounds o f d e s e r t io n  and la c k  o f
m ain tenance  -  each  o f which i s  q u i te  s u f f i c i e n t  by i t s e l f ;  o r  a t
th e  v e ry  l e a s t  a sk  th e  w ife  to  w a it f o r  a  s t a t e d  p e r io d  ( f o r  . 
example 30 days) and th e n  come back and o b ta in  a  d i s s o lu t io n  i f  
a t  th e  end o f  th a t  p e r io d  th e  d e fe n d an t i s  s t i l l  a b s e n t .
I n s te a d ,  th e  c o u r t  (a )  asked  th e  p l a i n t i f f  to  re fu n d
113th e  d e f e n d a n t 's  "expenses on th e  m a rr ia g e " , and (b) asked  
h e r  t o  w a it f o r  a n o th e r  30 days -  i n  c ase  th e  d e fe n d an t r e tu rn e d .  
She p a id  th e  money and w a ited  a n o th e r  30 days b e fo re  she o b ta in e d  
th e  d e c re e .
The c o u rt gave no re a so n s  a t  a l l  f o r  t h i s  d e c is io n ;  and
one can  th in k  o f h a rd ly  any re a so n  f o r  th e  d e c is io n  -  e x c e p t,
p e rh a p s , ig n o ran ce  o f  th e  law , o r  w i l f u l  d is r e g a r d  f o r  i t .
1 1 3 . Which, in  N o rth ern  N ig e r ia ,  means b o th  gadaq and o th e r  
custom ary  expenses w hich a re  n o t p a r t  o f  th e  gadaq , and a re  
u n reco g n ized  by th e  law .
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i «L> JL^'2 . Gambo Hasan w/o Adamu Z a r ia  v Adamu Z a r ia .
The second case  i s  more i n  co n fo rm ity  w ith  th e  r u l e s • 
I t  was a g a in  a  p e t i t i o n  f o r  d i s s o lu t io n  o f  m arriag e  
by th e  p l a i n t i f f - w i f e  on g rounds o f  d e r e r t io n  and la c k  o f  m ain­
te n a n c e . She proved th e  d e fe n d a n t 's  ab sen ce  ( f o r  th r e e  y e a r s )  
and th e  la c k  o f  m ain tenance  by th e  ev id en ce  o f  th e  d e f e n d a n t 's  
f a t h e r  (and a n o th e r  w i tn e s s ) .  On p ro o f  o f th e s e  f a c t s ,  th e  
c o u r t  o rd e re d  h e r  to  w a it f o r  a n o th e r  t h i r t y  days a t  th e  end 
o f  which she  was g ra n te d  a  d e c re e .
The c o u rt  in fo rm ed  th e  p l a i n t i f f  t h a t  h e r  d e c ree  
was o n ly  c o n d it io n a l  th ro u g h o u t th e  id d a  p e r io d  -  th e  c o n d it io n  
b e in g  t h a t  i f  h e r  husband r e tu rn e d  d u r in g  h e r  id d a , he cou ld  
r e i n s t a t e  th e  m a rr ia g e .
However, i t  sh o u ld  be n o ted  t h a t  a lth o u g h  t h i s  was 
a  sound d e c is io n ,  th e  c o n d it io n  im posed w as, by i t s  a b s o lu te  
n a tu r e ,  u n s a t i s f a c t o r i l y  w orded. She was u n d e r no l e g a l  
o b l ig a t io n  t o  go back to  th e  husband , even  i f  he r e tu rn e d  
d u rin g  h e r  id d a  u n le s s  he co u ld  prove h i s  in n o cen ce : U n less
he cou ld  do t h i s  he cou ld  no t r e i n s t a t e  th e  m arriag e  a s  a  
m a tte r  o f  r i g h t  ( i . e .  by r i j ' a ) . He c o u ld , o f  c o u rs e ,
11*!. Case F i l e  No. 375/*f9V67» C h ief A l k a l i 's  C o u rt, Z a r ia ,  
O c to b er, 1967-
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“ r e n e g o t ia t e ” -  som eth ing  q u i te  d i f f e r e n t
1155* F a t i  K a c a lla  v I s a  Dako Agege.
The l a s t  example i s  a g a in  a n o th e r  p e t i t i o n  by th e  
w ife  f o r  th e  d i s s o l u t i o n  o f  h e r  m a rr ia g e , and a g a in  on th e  
tw in  grounds o f  d e s e r t io n  and la c k  o f  m a in ten an ce . The d e fe n ­
d a n t l e f t  th e  p l a i n t i f f  w ife  w ith o u t m ain tenance  and a p p a re n tly  
em ig ra ted  to  Agege i n  W estern N ig e r ia .  A f te r  a  p e r io d  o f  two 
y e a rs  th e  p l a i n t i f f  went to  th e  J u n io rA lk a l i* s  C ourt and asked  
f o r  th e  J u n io r  A lk a li* s  in te r v e n t io n  to  compel th e  husband 
e i t h e r  to  m a in ta in  h e r  and end th e  d e s e r t io n ,  o r  to  g ra n t  
h e r  a  d iv o rc e . The J u n io r  A lk a li  gave h e r  a  l e t t e r  to  th e  
S a rk in  Hausawa ( th e  C h ief o f  th e  Huasa Community) o f  Agege 
r e q u e s t in g  th e  S a rk in  Hausawa to  g e t  th e  d e fe n d an t to  e i t h e r  
r e c o n c i le  w ith  h i s  w ife  o r  d iv o rc e  h e r .
We may n o te  t h a t  t h i s  i s  a lo n g  th e  l i n e s  su g g ested  
by th e  S h a r i1 a  r u l e s  i n  one o f  th e  th r e e  c a te g o r ie s  o f  “ab sen ­
t e e 11 d e fe n d a n ts  -  t h a t  th e  c o u rt  sh o u ld  w r i te  to  some o f  th e  
am thal to  han d le  th e  case  i n  th e  p la c e  where th e  d e fe n d a n t i s .  
The a n a lo g y , how ever, ends t h e r e .  In  th e  S h a ri * a  t e x t s  th e
115* Case F i l e  No. 8 0 /1 2 6 /6 7 , C h ie f A lk a l i ’ s  C o u rt, Z a r ia ,  
A p r i l  1967-
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amthal are required to  s e t t le  the case (by §ulh or adjudica­
tio n ) or to  compel the defendant to  go and answer the case 
before the court. This did not happen in  th is  case .
The Sarkin Hausawa in  Agege did not succeed in  
s e t t l in g  the case. The defendant refused to  do e ith e r  of the 
th ings asked o f him and, for  good measure, took away the 
p la in t i f f ’ s baby daughter. So she now came to  the Chief 
A lkali*s Court. The court asked her to wait another th ir ty  
days and then granted her a decree.
CHAPTER IV  
PLEAD IN GS -  "DitAWA"
The la s t  chapter dealt with p arties  to  a c iv i l  action  
and how & defendant i s  brought before the court to  answer the 
claim made against him. This chapter deals with the t r ia l  pro­
cedure once the p a rties  are properly before the court-
In t r ia l s  in  the High Court, the p arties  w il l  have 
exchanged w irtten  pleadings before they present themselves 
before the court for  the actual t r ia l  of issu es  joined.^ In
Shari1a courts the p arties do not exchance w ritten  pleadings 
prior to  th e ir  appearance in  the court. They have to  be present 
in  the court f i r s t ,  and then pleadings are exchanged -  ora lly  
as a general rule -  and issu e joined. Thereafter the t r ia l  o f  
the issu e s  immediately fo llow s. This, as w il l  be seen below, 
i s  the same as the Shari*a practice (which the Area Courts 
Edict requires the courts to  apply^) .  We may note, however,
that under the Shari1 a procedure, the rf Statement of Claim11 i s
Zl
sometimes required to  be in  w riting .
1 . See the High Court (C iv il Procedure) Rules, Or. 32 r . l .
But i f  the court find s i t  unnecessary to  order w ritten  pleadings, 
these may be dispensed with.
2 . See the Area Courts (C iv il Procedure) Rules, 1971* Or.10,
rr . 1 ,2 .
3* Ib id , r .2 .
Jf. See below, p.
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The f i r s t  thing the court has to  do i s  to  decide
5
who has to prove h is  case. The in it ia to r  of the proceedings, 
the p la in t i f f ,  i s  not necessarily  always the party who has the 
duty to prove h is  claim. The duty i s  always upon the mudda* i  
who often  i s  the p la in t i f f ,  but i t  may sometimes be the defen­
dant, depending on the nature of the case. I f  the mudda *1
£
f a i l s  to  prove h is  case in  the manner la id  down, he may lo se
7
i t  because, as we sh a ll see , the court has no power to decide
3
a case on the b asis o f *’the balance o f p ro b a b ilit ie s1* • The
other party i s  called  the mudda*a a la ih i .
1 . The **mudda* i M and the **mudda' a alaihi*1.
The f i r s t  preliminary issu e , therefore, which the 
court has to  decide before the main t r ia l  i t s e l f  can be pro­
ceeded w ith, i s  : who of the p arties i s  the mudda*i and who
the mudda* a a la ih i ? This matter has been the subject of con­
siderable debate and d iscussion  by the a u th orities  -  wholly 
out of proportion with i t s  d if f ic u lty , i f  not i t s  importance. 
The cases in  which the p la in t if f  i s  not the mudda*i but the
5 . The mode of proof i s  discussed in  Chapter V below.
6 . Ib id .
7 . Ib id l
8 . Ib id .
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mudda*a a la ih i and the defendant the mudda*i do not e ith er  
reveal any sp ec ia l d i f f ic u l t ie s  peculiar to  th e ir  nature or 
c la s s , nor do they seem to be o f unusual ju r is t ic  importance 
or in te r e s t . But in  sp ite  of th is  fa c t , the question who i s  
the mudda*i and who the mudda1a a la ih i has been accorded an 
awe-inspiring treatment by the a u th o r itie s . They regard i t  
not only as being very important (which i t  i s )  but as being 
very d if f ic u lt  as w ell (which, i t  i s  submitted, i t  i s  n o t).
Thus, Ibn Asim opens h is  chapter on arkan-ul qada 
(which we may translate here as tfthe Chapter on procedural 
matters**) with the following verse :
*'The a b ility  (or s k il l? )  to  d istin gu ish  the mudda*i 
from the mudda* a a la ih i co n stitu tes the Bum to ta l o f pro­
cedure ( , qqda*~y*T 9
With th is ,  Mayyaral* -  one o f the commentators on Ibn Asim -  
su b stan tia lly  agrees, and enumerates several other au th orities  
who regard th is  matter in  the same exaggerated esteem. Some 
a u th o r itie s , Mayyarali informs us, compare the a b il ity  to  d is ­
tingu ish  the mudda*i from the mudda*a a la ih i with the doctor’s  
a b il ity  to diagnose h is  p a tien t’ s  c o i n p l a i n t . J u s t  as a 
correct diagnosis by the doctor leads to the correct prescrip­
t io n  and cure, so with the judge : h is  correct determination
9* Ibn Asim, o p .c it .  p .3*
10. Mayyarali, o p .c it .  p .15*
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of the preliminary issu e  of who i s  muddafi  and who i s  mudda* a
a la ih i ensures the easy reso lu tion  of the dispute before him*
According to  Ibn Farhtin
**the science o f qada revolves around (knowing)who i s  the 
mudda*! and (who; the mudda*a alaihi*1 11
because, according to  him, " it  i s  a complicated principle"* He
adds that although the au th orities  are in  f u l l  agreement on the
respective d u ties reposed on the mudda*i and the mudda*a a la ih i ,
they disagree in  th e ir  various d e fin itio n s  of the terms. Even
Shurayh "the Q5dl" who has been reported to have said that since
h is  appointment as a judge never fa ile d  to  grasp the
p&int in  dispute between l i t ig a n ts  before him, admitted the
d if f ic u lty  of determining who of them i s  the mudda*! and who
the mudda*a a la ih i* He said  that in  the very f i r s t  case that
came before him the question o f who was the mudda* 1 and who the
12mudda*a a la ih i b affled  him.
And both Ibn Farhtin and Ibn Abdul SalSm conclude th e ir
d iscussions on th is  top ic by saying that i t  i s  because of the
su b tle tie s  o f such problems (as mudda*i and mudda*a a la ih i) 
which the judge has to  so lve that makes the o ff ic e  a d if f ic u lt  one.*^
11* Ibn Farhtln, o p .c it .  p* 122.
12. Ib id , p .124.
13* Ibid . And see a lso  Ibn Abdul Salam, o p .c it .  p .27*
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I  should lik e  to  suggest, at th is  point, that the
reason for the long d iscussions of th is  issu e  i s  the attempt
by the various au th o rities  to  interpret and apply the rule
promulgated by the Prophet that
"evidence i s  upon the muddati and the oath upon the one 
who denies (the claim )11. l 4
One must r e s is t  the temptation to  give further
il lu s tr a t io n s  and enumerate more a u th o r itie s , a l l  o f whom
express th e ir  support for the above views in  sim ilar vein . A ll
o f these a u th o ritie s  have a lso  made th e ir  d ifferen t contributions
to the attempts to  define these terms -  not always with the most
dazzling su ccess. Their fa ilu re  to  define these terms accurately
15i s  immediately noticeable on examining MayyaraU’s and Ibn Abdul 
10
SalSm’s  c r i t ic a l  analyses of such attem pts. However, desp ite  
the vast lite r a tu r e  on the d e fin itio n s  (and the analyses and 
cr it ic ism s o f the d e fin it io n s)  a l l  the d ifferen t views rea lly  
f a l l  in to  three main groups, as fo llow s :
i .  The f i r s t  group comprises the views o f those authori­
t i e s  who adopt the s im p lis t ic  approach that the p la in t if f  i s
14. See, e . g . ,  Mayyarah, o p .c it .  pp. 19, 20; Ibn Abdul SalSm,
o p .c i t .  p .30; Tawadtr, on the margin o f Ibn Abdul Salam, op. c i t . ,
p .30; Qarafl, FurUq, o p .c i t .  No. 232, p .74.
15$ Mayyarah, o p .c it .  p p .15t17» 19-20;
16. Ibn Abdul Salam, o p .c i t .  p .25; Tawadf, p .25*
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- 1 7the mudda*i and the defendant the mudda1 a a la ih i .
This formula covers most cases, but not a l l  cases. As
Mayyara in  h is  c r it ic ism  o f th is  formula points out, i t  cannot
cover the case where the p la in t if f  i s  an orphan-ward who has
attained majority and sues h is  wasi-guardian for the return of
18h is  property under the defendant*s guardianship* Nor
does i t  cover the case of a woman p la in t i f f  who sues her husband
for the f u l l  sadaq (a fte r  va lid  khilwa) a lleg in g  that the marriage
has been consummated. In each o f these cases, the p la in t if f* s
case i s  supported by the a s l  presumption in  the ward*s case,
19aand u rf in  the woman*s case*
i i .  The second group of views coverge on the formula
"anyone who seeks to impose a burden (*to disturb*) a free  
zimma or seeks to unburden (to  * free*) a burdened ( •d is ­
turbed*) zimma i s  the mudda*i and the mudda*a a la ih i i s  
the opposite." 20
17* See Mayyara, pp.15-16; Ibn Abdul Salam, o p .c it .  p .26;
Tawadi, p .26.
18. Mayyara, o p .c it .  p .17; Ibn Abdul Salam, o p .c it .  p*26;
Tawadi, p .26.
19. See Qarafi, o p .c it .  No. 232, p*75f where he points out that 
the guardian must hand over the property before w itnesses, even 
though he i s  presumed tru th fu l in  respect o f the administration  
of the property. See a lso  Ibn Farhun, o p .c it .  p. 125; Ibn Abdul 
Salam, o p .c it .  p .25.
See Ibn Farliun o p .c it .  Vol. I I ,  p .63. Also see p. 117 ib id , 
where he says views d iffe r  as to whether an oath i s  necessary from her.
20.. See Mayyara , o p .c i t . ,  p .l6 .
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This formula, again, covers most, but not a l l ,  cases 
since the examples given above ( o f waidv* guardian and w ife v 
husband claims) are outside the formula and demonstrate i t s  
inadequacy* In each case i t  i s  the party who seeks to"disturb" 
a "free zimma" who i s  the mudda* a a la ih i and not theother way round.
i i i .  The third  group i s  the group which includes the views
o f the majority o f the a u th orities  -  bothf1definers,f and c r i t ic s .
^t includes A1 Qarafi, K h alil, Ibn Asim, and others. Their views
may be reduced to  a formula and sta ted  thus :
"The Mudda1i  i s  the party whose qaul (claim , averment) i s  
contradicted by one_of the le g a l presumptions (of a s l or 
u rf) and the Mudda1a a la ih i the party whose qaul i s  sup­
ported by one of the le g a l presumptions." 21.
This i s  without a doubt the most sa tisfa cto ry  formula
which covers a l l  the cases, but i t  has i t s  own d if f ic u l t ie s  -
notably the fact that i t  i s  sometimes d if f ic u lt  to  say which
averment accords with the a s l  presumption in  a given case. This
point i s  dealt with below. The other point o f d if f ic u lty  i s
that the meaning of a s l i t s e l f  i s  not re a lly  clear enough. This,
22too , i s  discussed below and a d e fin itio n  suggested.
21. _Ibn Asim, o p .c it .  pp. 3-^5 Qarafi, o p .c it .  No. 232, p .7^ -5 
Dardir, o p .c it .  p .1^3; Khirshy, o p .c it;  pp.133-^5 Mayaral. o p .c it .  p .l7«
22. See below, p.
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Apart from the three groups o f views above mentioned,
there are others (one might c a l l  them "stray views") which are
outside the main stream of any of the above categories. But
they do share in  common with the others the shortcomings of
the various formulae adumbrated by the others. Ibn Farhtin
quotes a l  Mazarl and others as saying that
"the mudda11 i s  the party who, i f  he chooses to  keep 
s i l e n t ,  mufet be l e f t  in  h is  s ilen ce  ( i . e .  he cannot 
be compelled to say anything, un less he wants t o ) ,  
and the mudda(a a la ih i the one who may not be allowed 
to  remain s ile n t" . 23
Quite apart from begging the question (in  many 
ca ses), th is  formula does not cover our two examples above.
Nor i s  the other "stray view" formula (that the mudda*i i s  
the party who makes a p o sitiv e  averment^) any b etter , since  
(a) in  some cases both p arties may make p o sitiv e  averments 
(see below under a s l presumption), and (b) even where only 
one party makes a p o sitiv e  averment he may nevertheless be 
the muddaT a a la ih i ( lik e  the woman in  the above example who 
claims consummation of her marriage). There are several 
other formulae which, again, must be l e f t  out because they
23. Ibn F a rh tin p . 123
2 k .  Ib id .
212
are of very l i t t l e  s ign ifican ce  for the purposes of c la r ify in g
*1. • 25the is s u e s .
From the d iscu ssions so far two points seem to  emerge 
clearly : f i r s t ,  i t  i s  im possible to  enunciate any a p rior i
ru les or formulae on the d e fin it io n  o f mudda*i and mudda1 a 
a la ih i without recourse to  the ru les o f presumptions (which 
are d iscussed  below). Secondly, although proceedings are 
generally  in it ia te d  by one party, the p la in t i f f ,  yet once 
fc&e proceedings are begun a number of is su e s  emerge, each 
issue having to  be decided separately , and the ro les  of the  
parties may therefore change more than once in  the course of  
the t r i a l . ^
With the above in  mind and for the purpose of 
sim plifying an issu e  which, i t  i s  submitted, has been need­
le s s ly  complicated, i t  i s  best to  abandon the cumbersome terms 
"mudda* i !f and "mudda*a a la ih i” and s t ic k  to a simple formula o f  
two ru les throughout these d iscu ssion s. The follow ing may 
be suggested :
25* See, e .g . ,  Ibn Farhtin, 7 p. 123, the opinion of Ibn Abdul
Birr and others who say ,1he who seeks to  obtain something i s  the 
mudda1!  and he who seeks to  defend i t  the mudda* a a la ih i11*
Adawi's formula (Khirshjr, o p .c it .  p#15W_is "the one whose aver­
ment contradicts the gahir i s  the mudda1 i  and the mudda*a a la ih i  
the one whose averment accords with the gahir. 11
26. See Chapter V part 2 below. Thus, for example, the p la in t if f  
who adduces evidence to  prove h is  case becomes the mudda1a a la ih i  
when i t  comes to the challenge of h is  w itn esses.
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1 . The mudda1 i  i s  the party who bears the burden of proving
27h is  case*
2 . The p la in t i f f  i s  the mudda1 i  in  any cause other than a
cause in  which h is  claim i s  supported by any of the le g a lly
28recognised presumptions.
With th is  formula in  mind, the cumbersome terms 
"mudda1 i fl and "mudda1 a a la ih i"  may be dispensed with except in  
cases where the p l a i n t i f f s  claim accords with any of the 
presumptions -  in  which aase he becomes, for our purposes, "the 
p la in t if f /mudda1a a la ih i" . I t  should be noted that to refer  to  
the mudda1!  as the p la in t if f  and the mudda1 a a la ih i as the defen­
dant i s  in  keeping with the a u th o r itie s1 usage of these terms.
The au th orities use the term "mudda1i" sometimes to mean the 
p la in t i f f ,  in  the sense o f the in it ia to r  of the proceedings,
and sometimes to  mean the party on whom the burden of proof
29 -r e s ts . And conversely, the "mudda1a a la ih i"  i s  a lso  used in
the two d ifferen t senses.
27* This i s  the rule undisputed by any o f the au th orities -  see 
f .n .  l*f above.
28. See f .n .  21 above.
29. See, e .g . ,  th e ir  various discussions on venue -  e .g . Mayyara'., 
pp. 21-22; Ibn Rihal (on the Margin of Mayyara. , o p .c it )  p .22; 
Dardlr, o p .c it .  pp. 1^3-^» Khirsh£:, o p .c it .  153-4**
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2. Presumptions
A p arty 's i n i t i a l  sta tu s  i s  governed by the ru les on 
presumptions which a lso  determine theqquestion o f who bears the 
burden o f proof, and generally  chart the course o f the proceedings. 
Presumptions must therefore be treated  here before other matters 
of the t r ia l  procedure are d iscussed .
Quite apart from anything e ls e ,  the ru les  on presump­
tio n s  play the important ro le o f  providing the court with a 
startin g  point in  i t s  inquiry -  both in  terms of whom and 
where -  which o f the p arties  s ta r ts , and where he begins from.
We may observe, in  t h is  connection that under English
law^?and the Nigerian "English law") presumptions are usually  
c la s s if ie d  as : (a) presumptions o f fa ct; (b) rebuttable pre­
sumptions o f law; and (c) irrebuttab le presumptions of law.
The irrebuttab le presumptions o f  law are hardly 
presumptions at a l l ;  they are, rather, ru les o f substantive 
law expressed in  presumptive form. As far as the Shari'a i s  
concerned, there are only two irreb u ttab le presumptions of law :
(a) people who d ie . in  "a common calamity" (in  commorientes) 
are conclusively  presumed to  have died at the same time and
30. See Cross and Wilkins: O utlines of the Law of Evidence,
London, 1971» P* 401 where the authors define presumptions as 
assumptions "which must be made u n t il  evidence to the contrary 
i s  adduced".
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(b) in  d isputes concerning uyUb-al-furuj and haifli-, the woman's 
word i s  conclusive (see Chapter V’ Part 1 below).
Presumptions under the Shari1 a are broadly c la s s i  
f ia b le  in to  two categories P presumptions o f matters of common 
knowledge, which the court takes ju d ic ia l n otice o f , and nominate 
presumptions which the Law en jo ins, which may be ca lled  "presump­
tio n s  o f law".
(a) Asl -  or the rebuttable presumption of law.
The a u th orities  generally  speak o f a s l  as the orig in a l 
or the basic s ta te  of things^" -  hence the propositions that
"the a s l  in  debt claims i s  freedom from them"; "the a s l  i s
31afreedom o f the zimmsit". In short, the a s l  presumption, in  res­
pect of an in d iv id ual, i s  that he i s  free  in  h is  person, free  
in  h is  zimma, and innocent.
However, on c loser examination one w il l  find that the 
au th o rities  regard a s l b a s ic a lly  as a "rebuttable presumption 
o f law". Thus, in  a number o f cases where the court has to  
make a presumption, we find the a u th o ritie s  referring to such 
a presumption as a s l  even though no question o f "the o r ig in a l
31. See* e .g .  Lardir, p .143; Dasuqi ib id ; Khirsh£, p .154; 
Mayyara*.., p .15; Ibn Abdul Salim, p .26; AdawT, p. 154; See 
the d e fin it io n  o f Lapanne-Joinville, in  M illio t  (Ed.) Traveaux 
de la  Semaine Internationale de Droit Musulman, P aris , 19531 P*8l, 
as "the lo g ic a l order o f things" -  a d e f in it io n  based, he says, 
on "a s ta t ic  conception o f things".
31a. See, for example, Ibn FarhHn., o p .c it .  Vol. I I ,  p .117*
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s ta te  of th in gs'1 i s  involved , We find them, for example, d is ­
agreeing as to  what i s  the a s l ( i . e .  whose qaul accords with  
the a s l ) in  a dispute between landlord and tenant concerning 
the number o f weeks during which the property has been in  a
32sta te  of d isrep a ir  -  and therefore uninhabited by the tenant. 
Whatever view one takes on whose qaul should be accepted u n t il  
the contrary i s  proved, one can only c a l l  i t  a rebuttable  
presumption. ^he landlord (in  our example) says the house was 
out of use for only two months, and the tenant says i t  was 
three months. Some of the au th orities argue that because 
"the a s l in  th ings i s  ladk o f l ia b i l i ty "  the ten an t's qaul 
"is the a s l" . Others say that since the basic a s l  (of the 
tenant’ s freedom from l ia b i l i t y )  has been destroyed by h is  
admitted indebtedness, the landlord 's qaul i s  the a s l . The 
la t t e r  au th o rities compare th is  case w ith the claim of a slave  
to  have been freed (as opposed to  a claim that he had never 
been a s la v e ) , a claim he had to prove because " it  i s  against 
the a s l" .55
Another example o f a s l being used to  mean a "rebuttable 
presumption o f law" i s  where the p la in t i f f  (X) sues the defen­
dant (Y) for the return of some a r t ic le  he, X, deposited with
32. See Ibn Farhtin, p.l2*f; Ibn Abdul Salam, p. 27.
33. Ib id .
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Y. Or, i t  may be a claim for the repayment of a loan X gave 
to  Y. Suppose Y says in  reply that he did indeed receive the 
a r t ic le  (or the money) from X, but that i t  was a return ( or a 
repayment) to  him by X of a loan received earlier*  Here each 
of the p a rties  avers that the other owes him a debt, and there­
fore the maxim lfthe a s l  i s  freedom from debts11 i s  o f l i t t l e
35-help* Yet the a u th o r itie s  have suggested where the a s l l i e s .
Many other examples o f th is  usage could be given , but
we may conclude the argument by referring to  the example given
above of a ward who sues h is  guardian for the return of the
ward1s  property in  the guardian’ s p ossession . This i s  one of
the cases where the p la in t i f f  i s  the mudda1a a la ih i because,
according to  a l l  the a u th o r it ie s , h is  claim i s  supported by
35a s l  presumption. This i s  a lso  the case where a b a ilor  sues
a b a ile e . Here the law in tervenes and provides that the a s l
36i s  that a b a ilee  i s  trustworthy. This, explains Dasuqi, i s
37a rule based on public good. I f  the ru le were otherwise 
nobody would accept the re sp o n s ib ility  to  keep something for a 
pwrson who may need to  have i t  kept in  safe custody w hile,
35 . Ib id .
35* See f .n .  18 above.
36 . Dardir, p. 155; Dasuqi, ib id ; KhirshjL, p .155* 
37* Dasuqi, p. 155; Ibn Farhtin, o p .c i t .  p . 126.
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e .g . ,  he tr a v e ls . And, i f  th is  happens, the general public  
would be the worse o f f .  (We may note, however, that th is  rule 
does not apply i f  the b a ilo r  g iv es the thing to  the b a ilee  in
38the presence o f w itn esses . )
(b) Urf -  or the rebuttable presumption of f a c t .
The presumption of urf i s  another rebuttable presump­
t io n , but a presumption o f fact based on matters of common
39knowledge, common sense, and customary p ra ctice . I t  i s  r e a lly
nothing more than matters o f circum stantial evidence o f which
41the courts take 11 ju d ic ia l n o tice” . I f  we take the most widely  
used example o f u r f , cases of dispute between husband and w ife  
concerning the ownership o f a houshold a r t ic le ,  we w il l  find
38. Dasuqi, ib id ; Ibn Farhtin, p . 123; Khirsh?U; p. 155*
39« See Ibn Farhtin, o p .c i t .  p .123, where he i l lu s t r a te s  th is
by the claim o f a woman for  nafaqa against her had i r  husband.
He points out that "both urf and ghalb support the husband in  
our view. But to  the ShafiTs the woman’ s qaul i s  the one sup­
ported by a s l  -  because the a s l i s  lack  o f nafaqa
40. I t  i s  in terestin g  to  observe that both Qadt Ism ail (quoted 
by Ibn Farhun o p .c it .  p . 202) and Cross & W ilkins, o p .c it .  p .40, 
regard th is  as circum stantial evidence (qara* in ) .
41. See Ibn FarjiUn, p .202, where Qadi Ism ail i s  quoted as saying
that the use o f such circum stantial evidence i s  not outside the
basic  rule o f"alal mudda*i a l  bayyina • . •  "
42. Ibn Farhftn, ib id ; Mayyara , o p .c i t .  p . 15; Ibn Abdul Salam, 
o p .c i t .  p. 25*
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the point w ell i l lu s t r a te d .  The a u th o r itie s  say that in  such 
a d isp u te, the court should consider whether the a r t ic le  i s  one 
gen era lly  in  the ownership o f men or women and presume accor­
dingly. Thus, a mirror should be presumed to  belong to  the 
woman and a sword to  the man. Another example -  g iven  by Ibn 
Abdul Salam -  i s  that i f  a judge and a so ld ie r  d ispute over 
the ownership o f a weapon ( e .g .  a r i f l e )  then the so ld ie r  i s  
presumed to  be the owner. But the beat example to  i l lu s t r a t e  
the point that urf presumptions are r e a lly  based on circumstan­
t i a l  evidence, i s  the example o f the case where a person, X, 
who has a turban on h is  head w hile having another turban in  
h is  hands, and i s  running away. I f  such a person i s  being 
pursued by another person, Y, who has no turban on h is  head 
(and who i s  knowtto always wear a turban), i t  i s  to  be presumed 
that the turban X has in  h is  hands belongs to  Y.
( c ) .  Istigh^b -  or the doctrine o f continuance
Ibn FarhUn, a fte r  d iscu ssin g  the various formulae 
suggested by various a u th o r it ie s  for d istin gu ish in g  the mudda* i  
from the mudda1 a a la ih i , advised against rely ing  on any o f the
/ i  /i  _
d e f in it io n s , ine b est way out o f  th is  d if f ic u l t y ,  he suggests
43* O p .c it . p .Z3*
44. Ibn Farh&n, p. 123.
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i s  to  s t ic k  to  the ru le o f istish a b -a l-h & l (what we may c a l l  the 
"doctrine o f continuance").
There i s  no doubt at a l l  that by using is t ig h lb  
(e ith er  alone or together with another one o f the presumptions) 
any problem concerning presumptions can be resolved . Applying 
the doctrine o f is t is h a b , for  eiample, to  the two problems men­
tioned above (o f the landlord v tenant and borrower v lender) 
we may reso lve them as fo llow s : In  the f i r s t  case (landlord v
tenant) the last-known ( i . e .  undisputed) fa c t in  the £ase i s  that 
the tenant was in  occupation o f a good house, the property o f  
the landlord. Then (according to  the example) he claims i t  
became unsuitable for hab itation  fo r  some time because of 
p a rtia l co llapse (which had to  be repaired ). As a ru le , since  
i t  was known to be in  sound, habitable condition , i t  i s  up to  
the tenant to  prove both (a) the fa ct that i t  ceased to  be 
habitable and (b) for  how long i t  remained in  that condition.
But since (a) has been admitted, he must prove (b) and there­
fore the landlord’s  qaul accords with the a s l  presumption. In  
the second case (where X sues Y for the return o f soge a r t ic le  
or money borrowed by Y who claim s i t  was a repayment or return
45* A good d e f in it io n  o f istigfrSb i s  Lapanne J o in v i l le 's ,  in  
M illio t , o p .c i t .  p .80 "to consider as s t i l l  extan t, at a la te r  
tim e, a s ta te  o f  th ings which has been proved to have ex isted  
at an e a r lie r  time".
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o f a loan) the basic presumption (of a s l ) i s  that both p a rties  
have free zimma But the last-known (because admitted) fact
i s  that Y received money (or goods) from X. Now, sin ce i t  has 
not been proved against X (and he does not admit) that he had 
ever received anything from Y, the freedom of h is  Bimna, con­
tinu es and Y has to  prove h is  claim*
3 . The "da'awa" or the statement o f claim *
This i s  the f ir s t  o f the preliminary stages of t r ia l ,
and the most important. I t  i s  on the b asis o f the da'awa (some-
times ca lled  the maqal ) -  the claim , or "the statement of
claim” -  that the court determines the issu e  o f who of the
p arties bears the burden o f proof.
Once the court has decided who bears the burden of
proof -  a matter discussed above -  the t r ia l  sh a ll proceed
and i t  may have to  try  at le a s t  two is s u e s . Thus, having
decided, for example in  a claim on debt, that the p la in t if f
bears the'burden o f proving the main issu e  -  the d efen dan ts
indebtedness -  the court may a lso  have to  try  the issu e  of
lA
the competence o f the p la in t i f f ' s  w itnesses.
46. See f .n .  31 above.
47. See e .g .  Mayyara^ op .cp t. p. 33*
43. See Chapter V and VI below.
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The p la in t i f f  i s  to  be ca lled  upon to  make the da'awa
2fQ
and the defendant has to  reply , e ith er  by admission or den ial.
I t  should be noted here that even i f  the burden o f proof i s
not on the p la in t i f f ,  he nevertheless has to  make the in i t i a l
da'awa -  the statement o f claim -  to  which the defendant re p lie s
e ith er  by admission or d en ia l. I t  i s  when the defendant den ies,
and issu e  i s  joined, that the burden s h if t s  on to  the defendant
and he proceeds to  discharge i t ,  i f  he can.
The da'awa, which a l Qarafi d efines as "a d e fin ite
50claim or a claim against a d e fin ite  z i m m a . must be a proper 
(sahih ) da'awa. I f  i t  does not s a t is fy  the conditions of 
s ih h a , the defendant i s  under no ob ligation  to  reply to i t .
To q u a lify  as a sahih da'awa i t  must s a t is fy  the follow ing  
conditions :
a . The condition  of certa in ty .
51The claim must be d e f in ite . For example, "I claim  
agqinst the defendant (or "he owes me") £x being the price (or 
balance o f  the p rice) o f goods sold  and delivered to  him (or 
to  h is  order)". I t  i s  not a proper da*awa for  the p la in t if f
49* See Ibn Farhtin, p .159; Dardir, p. 145; KhirshC, p .154; 
Mayyara , p. 54; Ibn Abdul Salim, p. 48.
50. Furuq, o p .c i t .  Jo. 251, p .72.
51* _Ibn Farhtin, p . 126; MayyaraV , p . 17; Ibn Abdul Salim pp.28,29; 
Dardir, p . 144; Khirshp, p. 154.
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to  say, for  example, ftI  think I  owe him •••  ” , nor ”1 claim
against the defendant -  or he owes me -  something”* Both examples
52f a i l  to  s a t is fy  the condition o f certainty*
However, i f  the p la in t i f f  makes a d e f in ite  claim
against the defendant but says he does not know the exact
53amount (or quantity) involved, th is  w il l  be accepted. Thus
i f  the p la in t i f f  claims the balance of an account in  transactions
between him and the defendant, but says he does not know the
exact amount of the balance, th is  w il l  be accepted and the
defendant has wither to admit and say what the balance i s  or
deny the claim . There i s  no ob liga tion  on the p la in t i f f  to
aver that h is  claim i s  based on a le g a lly  va lid  contract,
5bsin ce th is  i s  presumed (an a s l  presumption).
b . The claim must disdose a cause of a c tio n .
I t  must be muhaqqiq: a claim for a le g a lly  va lid  right -
e .g .  a debt or a s a le , or a trespass to the person, e tc . I t  
must a lso  be a claim which i f  the defendant admits i t  he w il l  
be bound. Thus, i f  the p la in t i f f  claims an amount of money 
or an a r t ic le  from the defendant being on a promise o f a g i f t  
to  him by the defendant, or even a declaration  of g i f t  -  e .g .
”1 have given you my pen ,” -  th is  d isc lo se s  no cause o f action .
52. Ib id .
53- Ib id .
5**. Ibn Farhtin, p.127; Dasuqi, p .l¥ f ;  KhirsbT, p. 15^*
224
Even i f  the defendant admits the claim -  that he had indeed
uttered the words o f j^iba -  he can nevertheless v a lid ly  revoke
55the g i f t  since actual d elivery  did not take p lace . (Another
exaple i s  i f  the p la in t i f f  claims that the defendant occupied
the p la in t i f f ’ s seat in  the mosque or an unreserved seat in
the tra in . Here even i f  the defendant admits th is  no cause of
action  a r ise s  as there i s  no le g a l right to  a reserved place
in  the mosque or in  a general compartment of a t r a in .) And i t
56must not be a claim de minimis, but a claim upon the outcome
of which some le g a l ly  recognised right depends.
c . The claim must not be a claim b elied  by e ith er  adat (general
custom, p ractice) or urf (common knowledge) .
57A1 QarS.fi and Ibn Farhtin c la s s ify  claims in to  ( i )  
those belied  by, ( i i )  those conforming to , and ( i i i )  those 
neutral of urf or adat, and Ibn Farhtin g iv es  the follow ing examples.
i .  Those b elied  by u r f .
A p la in t i f f ' s  claim to be the owner o f a house which 
has h itherto been in  the long and undisturbed possession  of the 
defendant. Here, i f  the p a rties  are in  no way related  to each 
other, and the defendant has been using the house or making 
a ltera tio n s to i t  as he pleased and then the p la in t i f f ,  who was
55* Ibn Farhtin, ib id .
56. Ibn Farhtin, o p .c it .  V ol. I ,  p. 128; Qarafi, Furtiq, No. 251, 
p. 73; Adawl, p. 153 who g iv es  as an example a claim for a grain  
of corn.
57* Ibn Farhtin, o p .c it .  Vol. i T p. 129; Adawl, o p .c it .  p. 153*
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in  p raesen tis and made no e f fo r t  to stop the defendant, suddenly 
claim s to  be the owner of the house, h is  claim w il l  f a i l .  Such 
a claim goes aga in st both urf and adat : i t  i s  contrary to
common knowledge o f everybody and to the general and customary 
p ractice of peop le. This i s  because the general customary 
p ractice  in  such a case would be for the owner to  try  to stop  
the possessor from e ffe c t in g  any a lte r a tio n s , u n le ss , however, 
the p la in t i f f  a l le g e s  that he i s  a Msleep ing partner" in  the
58o w n ersh ip  o f  th e  h o u se .
Another example o f a claim b elied  by urf i s  where a
p e rs o n  c la im s  t o  be th e  f a t h e r  o f  a n o th e r  -  f o r  exam ple a  s la v e
or a tramp -  who i s  o lder than the person who claims to  be the
fath er . Or i f  the a lleged  son
" i s  e . g .  a  S in d h i and th e  c la im a n t a  P e r s ia n  who h as 
n e v e r  b een  i n  th e  S indh  c o u n try " . 59
i i .  C laim s t h a t  conform  to  a d a t  o r  u r f .
The s ig n ifica n ce  of th is  c la ss  o f claim i s  that a 
p la in t i f f  whose claim i s  supported by adat or urf need not 
make out a prima fa c ie  case against the defendant before the
5 8 . I b i d .  See a l s o  Ib n  F a rlju n , V o l. I I ,  p . 119* No le n g th  o f  
tim e  i n  p o s s e s s io n  i s  su g g e s te d  by th e  t e x t s ,  b ecau se  t h i s  i s  
n o t an  i s s u e  o f  " s t a t u t o r y  tim e  b a r " .  But see  C h a p te r VI below 
where th e  i s s u e  o f  " tim e  b a r " i s  d is c u s s e d .
59* Ib n  F a rh tin , o p . c i t .  V o l. I ,  p . 129 and V ol. I I  p . 123 . But 
i f  th e  c la im  i s  i n  r e s p e c t  o f  a  c h i ld  and th e r e  i s  no p ro o f  t h a t  
th e  c la im a n t h a s  n e v e r  b een  i n  t h a t  c o u n try , th e n  " h i s  i q r a r  i s  
v a l id "  -  i b i d ,  V o l. I I ,  p . 123-
defendant i s  ca lled  upon to  exonerate h im self by the exonerative
oath (discussed  below ). Thus, a p la in t i f f  who claim s against
a t a i lo r  that he (the p la in t i f f )  had given  the t a i lo r  a p iece
o f c lo th  and asked him to  make a su it  out o f  i t ,  need not 
60prove k hu lta . His claim i s  supported by u r f .
6li i i .  Neutral claim s.
These are the ordinary everyday type of claims -  e .g .  
a claim o f debt against the defendant in  which the defendant 
can only be ca lled  upon to  swear the exonerative oath on proof 
of khu lta .
4 ^ The statement of claim may be made o r a lly  or in  w ritin g .
A proper statement o f claim may be made e ith e r  o ra lly
or in  w ritin g , but as a general ru le i t  should be made o r a lly ,
u n less i t  i s  long or complex, in  which case the court sh a ll
order the p la in t i f f  to make i t  in  w riting or the court may
i t s e l f  reduce i t  to  w riting and the defendant must be given a 
62copy o f i t .  A statement o f claim made in  w riting must show 
wheter i t  i s  the p la in t i f f  who had made i t  or i t  i s  the court 
that recorded the p la in t if f* s  ora l statem ent. I t  must a lso
60. Ibn Farhttn, pp. 129» 130; Khirshp, p .155; Dardir, p.1^5-
61 . Ibn Farhun, p .150.
62. Ibn FarhHn, p**f9; MayyaraV, pp. 3 3 1 33; Ibn Asim o p .c i t .
p . 6 .
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show whether i t  i s  the judge or h is  scribe who recorded i t ,
and should therefore be made in  the follow ing form s
f,In the Court of Ju stice  o f (such and such a tow^/place) 
before Judge X s /o  Y
A s /o  B has appeared before me (or, i f  i t  i s  the scribe  
who w rites "before the judge11) ,  and has claimed against 
C s /o  D . . .  11 63
And the judge must sign  or sea l the statement. ( I f  he does not,
in  fa c t , know A s /o  B in  person he has to say :
flA man has appeared before me (or, as the case may be,
"before the judge") and has said  he i s  A s /0  B and has
claimed against . . .  *0 6k
5 . The nature of the claim .
a . Claims for the freturn o f tangible th in g s.
The way the re st  o f the statement o f claim should be
made depends on the nature o f the claim . The claim may be
for something tangib le in  the defendant's possession  (actual
or constructive) or i t  may be a claim for compensation or
repayment o f debt on the defendant’s zimma .^ I f  i t  i s  a claim
for (the return o f) something tangib le in  the defendant's
p ossession , the p la in t i f f  must s ta te  :
i .  what i t  i s  that he claims ( i . e .  the th in g ).
i i .  That i t  i s  now in  the defendant’ s  possession .
i i i .  How i t  came in to  the defendant's possession  -  e .g .
63* Ibn FarhUn, p. 160.
61f. Ib id .
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by way of conversion, loan , bailment, or by whatever
65means i t  came in to  the defendant’ s hands.
A claim for landed property i s  required to  be made
in  more exact terms -  s ta tin g  i t s  lo ca tio n  and f u l l  address
66qnd i t s  f u l l  extent -  thus :
" . . .  (p la in t if f )  has claimed against (defendant) as 
fo llow s : That a l l  the house (or, as the case may be,
land) located  (in  such and such a p lace , at such and 
such a s tr e e t  . . .  ) together with a l l  the r ig h ts  . 
(appurtenances) thereto belonging to  him by right of . . .  
( e .g .  inheritance) and that the said house (or land) 
i s  now in  (the defendant's) possession  by way (for  
example) o f  . . .  (e .g . ghasb -  usurpation)." 6?
b . Claims against the defendant’s  zimma-..
In claims for r igh ts against the defendant’s  zimmau ,
the p la in t i f f ' s  statement of claim must s ta te  :
i .  The right he claims against the defendant (e .g .  
price of goods sold and d elivered , compensation, re­
payment o f debt, e t c . ) .
i i .  The value o f the right (in  the current le g a l tender -  
naqd-al-waqt )•
i i i .  How the p la in t i f f  came to be e n tit le d  to  the right -  
e .g .  by s a le , sa le  of goods and d elivery , or serv ices
65* Ibn FarhUn, p .130.
66. Ibn Farhtln, o p .c it .  p.130.
67. Ib id .
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rendered at the defendant*s request. He should mention 
the weight, measure, length , or number -  i . e .  the quantity -  
i f  the goods are (or the commodity i s )  q u an tifiab le . He 
should a lso  mention the nature o f the goods where appli­
cable 7 e .g .  in  sa le  of liv e s to c k , the type, age, sex , e t c . ^  
In claim s based on trespass to  the body, the statement 
should mention the type o f wound in f l ic t e d  (including i t s  name
i f  i t  has one and the p la in t i f f  knows i t )  and the part of the
69body on which i t  i s  in f l ic t e d .
In claims based on defamation, the offending words
70must be stated  "because not a l l  slanderous words are actionable".
c . Claims in  matrimonial m atters.
In matrimonial claims -  e .g ,  a claim for maintenance
by a woman or a claim by a man for what we may c a l l  r e s t itu t io n
of conjugal r ig h ts  (for  example he wants h is  w ife , who i s  now
at her father*s, to  jo in  him) -  the p la in t i f f  need only aver
71 mthe ex istence and continuance o f a va lid  marriage. ™his i s
68. Ib id , pp. 130, 131.
69. Ib id , p .131.
70. Ib id , p .131. We may observe here that defamation, in  the
c la s s ic a l  law, i s  quasi-crim inal.
71. Ib id , p .132.
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72the view o f Ibn Shas and i s  the dominant view* There i s  no
need e ith er  to  aver that the marriage was contracted before two
w itnesses or that there was a w all , a n d .it  was with her consent, etc*
6 . Where no cause o f action  i s  d isc lo sed .
When the p la in t i f f ' s  statement o f claim i s  complete,
i f  no cause of action  i s  d isclosed  and the defendant has no
case to  answer, the judge says so and dism isses i t .  ^hus a
claim against a defendant based on g i f t  without d elivery  (qabd) ,
or a woman's claim that her husband has parried a second w ife
without her consent (and her marriage contract does not contain
a prohibitory stip u la tio n ) sh a ll be dism issed. But i f  the Claim,
though not sahih, i s  merely incomplete, or vague or confused,
7kthe p la in t i f f  sh a ll be asked to  complete or c la r ify  i t .  Thus
72. Ib id . But note the view of Ibn Sahal which Ibn FarhUn 
mentions (p .1^2) that th is  rule ap p lies only to the case of 
strangers to the town. I f  the p a rties  are ord inarily  resident 
in  the area of the court, and the p la in t i f f  claims to  have con­
tracted  the marriage with the woman in  another area, the case 
may only be heard a fte r  proof o f the marriage contract. Indeed, 
the judge i s  required to  inquire in to  the truth or otherwise
o f the ex istence o f a v a lid  marriage contract. I f  he find s  
that there e x is t s  no v a lid  marriage, and i f  the p a rties admit 
(or, rather, confess to )  sexual r e la t io n s , the judge i s  to  
impose the hqdd punishment on them.
73. Ibn FarhEtn, p .48 .
7km Ibn FahEln, o . c i t .  pp. W, 130; KhirshC, p .l6 l ;  Dardir, 
p.151.
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i f  he claim s a parcel o f land from the defendant without sta tin g
the exact address o f the land, he sh a ll be asked to  s ta te  the address.
%. Where cause o f action  i s  d isc lo sed .
I f  the claim i s  complete, c lea r  and sahih (proper),
the defendant sh a ll be ordered to  reply to  i t  e ith er  by an ad-
75m ission or a den ial o f l i a b i l i t y .  The defendant may ask for
time -  and he must be given i t  i f  he so asks -  to  go through a
76long or complex statement of claim before he r e p lie s . But i f
77i t  i s  short and c lea r , he sh a ll be asked to  reply immediately.
H e may ask for further and b etter  p articu lars . Thus, 
i f  there were several transactions between the p a r tie s , the defen­
dant can v a lid ly  request to  know ( i f  the statement o f claim does
78not make i t  c lear) which transaction  the p la in t i f f  claims upon.
%. V/akalsL
The defendant may refuse to  reply and say he has a
wakil who w ill  pepresent him and handle the whole case for  him.
79This, according to Ibn Hind£, i s  p er fec tly  leg itim a te , but
75• Ibn FarhTln, o p .c it .  p. 159; Khirshr* p.l5*M D a r d T r ,  p p .
1^3^? MayyaraC , o p .c i t .  p.3*M Ibn Abdul Salam p .k7] Tawadp,
o p .c it .  p . 7^ *
76. Ibn FarhUn, p .W .
77. Ib id .
78. Ibn larhlln, pp. 130, 16^-5*
79. ibn FarhUn, pp. 156, 165-
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Ibn Ashagh1 s  view i s  that the defendant must at le a s t  reply
to the da1awa before the wakil takes over. I f  he refuses he
i s  to  be compelled (by punishment). Others say i f  the claim
against him i s  a simple one he must reply to  i t  f i r s t ,  but i f
i t  i s  complex he may hand over the whole case to the wakil and
leave him to  p le a d  as he sees f i t , ^
Joinder o f causes o f a ctio n .
The defendant may ask to have a l l  the p la in t i f f ’s
claims ( i f  they are more than one) joined. But i f  he asks to
have both those that the p la in t i f f  now claims against him and
any others ( i f  there are others) on which the p la in t i f f  has
8 2not made a claim, such a request may not be allowed, because 
the p la in t if f  i s  at l ib e r ty  to  decide upon which causes of 
action  he wishes to  make a claim . However, where the claim  
i s  for the e s ta te  of a deceased person, then a l l  the claims 
that are in  favour o f the es ta te  must be made; none may be 
l e f t  o u t .^
80. Ib id .
81. Ib id .
82. Ib id , p .164.
83. Ib id .
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Defendant's refu sa l to  reply to  the da'awa
I f  the defendant refuses to  reply by either admission
or denial and simply keeps mute, three d ifferen t methods o f
dealing with him have been recommended. F ir s t , Sahnun suggests
8*fthat the defendant i s  to be compelled to reply* This i s  to  
be done by imprisonment -  a sort o f imprisonment "until he 
purges him self of h is  contempt"* The imprisonment may, at
85the cou rt's d iscretion , be supplemented by corporal punishment*
86Asbagh, on the other hand, recommends that the court
should warn him te l l in g  him that u n less he re p lie s  the p la in t if f
w ill  swear and obtain judgement. On th is  view, the defendant
i s  treated -  by h is  s ilen ce  -  both as denying the claim against
87him and refusing to swear the "exonerative oath"*
— 88The third view i s  that o f Ibn al-Mauwaz as w ell as
-  -  89Dasuqi* According to them the defendant i s  to  be treated as
8*+. Ibn Farhun p.l63* This i s  a lso  the view of K halil, who
says the defendant i s  "to be imprisoned, punished and adjudged
against"* See Dardir op .cit*  p .1315 K hirshi, p * l6 l, who ex­
plains that the imprisonment,_beating and judgement are to follow  
in  that order. See also  Ibn Asim, o p .c it .  p*6; Mayyara, p .3^5 
Ibn Abdul Salam, p.*f8.
85. Ibid.
86. Ibn Farhun, ib id .
87# Ibn Farhun, ib id ; Dardir, ib id ; K hirshi, ib id .
88. Ibn Farhun, ib id .
89 . Ibn  Farljftn, ib id ;  D a rd ir ,  i b id .
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having admitted the claim against him and the p la in t i f f  obtains 
judgement without swearing an oath* This i s  the dominant view, 
and, i t  i s  submitted, the most p ra ctica l and most in  keeping 
with the s p ir i t  o f c i v i l  procedure*
Al-Lakhmly supports th is  view, but adds h is  own 
90opinion : the Court, he says, should give judgement for the
p la in t i f f ,  but exeuution i s  to be^e la ye(  ^ (for a reasonable 
length  of tim e) in  the hope that the defendant may la te r
decide to deny the claim and be able to  prove h is  innocence.
These ru les apply both to  the case o f a defendant
who refuses to  reply to  the whole Claim or se t o f claims and
to  the defendant who re p lie s  to  some and refuses to  reply to  
the rest o f the claim s. In those that he r e p lie s  to , the 
court deals with them according to  the way he re p lie s;  and 
in  those that he refuses to  reply to  the ru les here mentioned 
apply.
1&. Other in terlocutory p leas by the defendant*
The defendant may make what we may c a l l  an in te r ­
locutory p lea : for example, i f  the p la in t i f f  i s  appearing
as a wakil fo r  a p rin cip a l, the defendant may claim forbearance
90. Ibn FarhUn, p.16^*
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of the claim by the p rin cip a l. I f  he does th is ,  some authori­
t i e s  say the w akil-p la in t if f  must swear lack o f knowledge of
91the forbearance and the proceedings to  continue; others
say the case i s  to  be adjourned and the principal sent for  to
92come and c la r ify  the p o sitio n .
Defendant’ s refrly.
(a) By admission.
The defendant may admit the p la in t if f* s  case in
f u l l .  I f  he admits, the admission i s  to  be repeated before
two w itnesses and then recorded thus :
"In the Court of Ju stice  of . . .  (p lace) before Judge 
X s /o  Y, the defendant A s /o  B in  the matter between 
him and the p la in t i f f  C s /o  D has admitted the p la in ­
t i f f ’s  claim against him, to w it . . .  (the thing or 
amount claimed) due from the defendant from ( i . e .  by 
way o f) . . .  (the transaction or cause o f a c tio n ).
Payment to  be made ( i . e .  judgement to be s a t is f ie d )  
immediately or . . .  (when). E s /o  F and G s /o  H bear 
w itness to  th is  admission against the defendant." 93
On admission, the court passes judgement for the p la in t if f
-  -  9kwithout the n ecess ity  for iz a r  (though some a u th o r itie s
91. Ibn Farhtln, p . l6 l .
*
92. Ibn Farhtln, ib id .
93- Ibn Farhtln, ib id .
9*f. S e e  Chapter V, Part 2 below, on iz a r .
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-  „ . 95nsay even here iz a r  i s  necessary. )
b. Denial
1 . General t o ta l  d en ia l.
The th ird  p o s s ib il i ty  i s  denial by the defendant.
I f  he wishes to  deny the claim he must do so in  d e f in ite  and 
96sp e c if ic  terms. He may not, therefore , say, for example,
,!I  do not think I owe you anything”. He may not even say
97 98"I owe you nothing”. His d en ia l, according to Ibn Qasim,
must go to  the root o f the claim. This i s  the dominant view.
I f  the claim i s  compound or complex, i t  must be broken up in to  
i t s  component parts and each part admitted or denied (or 
"confessed and avoided")* ^hus, a claim based on a contract 
o f sa le  -  for example, for the price o f goods sold  and d e l i ­
vered to the defendant or to  h is  order -  comprises three 
component parts :
i .  The sa le  (contract) i t s e l f ;
i i .  The d elivery  o f the good$;
i i i .  The p r ice .
95• Ibn Farhtln ib id , p.l39« But see Dardir, p. 146 and Khirshjr, 
p. 156, where iza r  i s  not considered necessary. See a lso  Mayyaral. 
p .3**; Ibn Abdul SalSm, pp. 48, 49; see a lso  J ib ir  Daura, o p .c it
96. Ibn Farhtba, p .162; MayyaraU, p .34; Ibn Abdul Salam p .48.
9$. Ibn Farhtln, ib id ; Mayyara!., ib id ; Ibn ABdul SalSm, ib id .
98. Ibn Farhun, ib id ; Mayyara , ib id ; Ibn Abdul Salam, ib id .
237
The defendant has to  admit or deny the b asis -  the contract 
i t s e l f  -  and then deal with the other two p arts. He may
admit the sa le  but deny the d elivery  and the re fu sa l to  pay.
99 100Or he may deny the trhole tran saction . Some (notably Ashhab)
go th  the extent o f in s is t in g  that the defendant, i f  he wishes
to  deny, must deny l i a b i l i t y  on the b a sis  o f the p la in t i f f ’ s
claim lfor on any other b a sis  whatever". But a l Baji
r e p lie s  to  th is  view o f Ashhab by pointing out that the
p la in t i f f  i s  e n t it le d  to  a reply s o le ly  on the b a sis  o f h is
claim and on nothing e l s e ,  and the defendant i s  therefore
obliged merely to  deny the claim made and no other.
—  102M utarriff and Ibn Majashun, indeed, take the other
extreme view -  that even what we may c a l l  na general traverse"
( i . e .  a general d en ia l) s u f f ic e s .  Unless the p la in t i f f ’ s
claim i s  fo r  a s p e c if ic  amount o f money. In such claims the
defendant must deny l i a b i l i t y  in  that amount or "in any other
103amount whatever", un less he wishes to admit l i a b i l i t y  to  
part o f the amount claimed.
99. Ibn FarhUn, p . 163*
100. Ib id .
101. Ib id .
102. Ib id .
103. Ib id .
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2. Confession and Avoidance.
I t  i s ,  however, important that the defendant, i f  he 
decides to  deny, makes up h is  mind at the outset whether he 
i s  going to  deny the whole claim or only part o f  i t .  I f  he
104denies the b a sis  o f the claim he w il l  be bound by h is  d en ia l.
In the example o f the sa le  contract given above, therefore, 
i f  he denies that the sa le  contract i t s e l f  ever took p lace, 
he cannot la te r  ( i f  the p la in t i f f  proves that i t  did take
105place) change h is  reply in to one o f confession  and avoidance.
^e cannot, fo r  example, be allowed to  bring evidence to  prove
had
that the goods were not delivered , or that he^paid for them.
So, too , i f  the p la in t if f* s  claim i s  for the fceturn o f , say, 
a donkey hired out to the defendant. I f  the defendant denies 
that the contract o f h ire ever took place and the p la in t i f f  
proves th is ,  the defendant w ill  not be allowed to prove that
had
he had returned i t  or that it^ d ied . I f  the claim i s  for the 
fe e s  ( ija ra  ) for the said  hire (o f a donkey) which the 
defendant d en ies, he w il l  not la te r  on be allowed to  prove 
that he had paid the fees  to the p la in t i f f .
104. Ibn Farfcttn, p . l6 l ;  ^ardir, p .151; Dasuqi, ib id ; KhirshJ, 
p .l6 l;  AdawT, ib id .
105. Ibn Farhtln; ib id . Dardlr, ib id ; Khirsh£, ib id .
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He may, o f  course, confess and avoid at the o u tse t,
but he cannot do so a fter  a general den ial at the beginning.
This i s  the view held by Ibn Qasim and others, and i s  the 
106dominant view . We may observe that th is  i s  in  contrast
with the English Law. Under the English ru les o f pleadings
a defendant can make inconsisten t averments. He may (in  our
examples above) deny that there was a contract in  the f i r s t
p lace, and then add that even i f  there was such a contract,
he had paid the i.jara (or returned the donkey or paid the
107p rice, as the case may be )• We may a lso  observe that 
Ashhab holds a variant view which accords with the procedure 
under English Law.^^
^3 • Procedure a fte r  defendant’s  sahih d en ia l.
As soon as the defendant r e p lie s  to the claim by a
proper den ia l, the court sh a ll ask the p la in t i f f  i f  he has
w itnesses to protfe h is  claim. I f  he has no w itnesses the
court sh a ll c a l l  upon the defendant to swear the "exonerative
109oath" and go fr e e . I f  the defendant swears and goes,
106. Ibn Farhun, ib id ; Khirshi, ib id .
107* See Odgers* P rincip les of Pleading and Practice (Nineteenth
ed ition) by G .F . Harwood and B.A. Harwood, London, 1966, p .191#
108. Ibn Farhun, p.161; Dardir, o p .c it .  p. 151*
109* Ibn Farhun, o p .c it .  pp .162- 3 ; Dasuqi, p.146; Khirshi
p . 156; Mudawwana, o p .c it .  pp*136-7* On exonerative oath, 
see Chapter V, Part 2 , below.
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the question that may a r ise  i s  whether the p la in t if f  can get 
the case reopened at a la te r  date i f  he s a t i s f ie s  the court 
that he has now found w itnesses to  prove the Claim. The 
p la in t if f  can only have the case reopened i f  he s a t i s f ie s  the 
court that there wqs a good reason why he did not produce the 
w itnesses at the right time.^*^ This may be done by showing 
that he did not know that the w itnesses were availab le; or 
that they were w illin g  to  appear for  himj> or that he did not 
know of th e ir  existence.***^*
However, there are f iv e  cases in  which the p la in t if f  
can get the case reopened on la te r  discovery of evidence, as 
a matter of r ig h t.
These are cases in  which the p lea o f what we may 
c a l l  res judicata i s  never availab le as a defence :
a . claims by a wife that her husband has divorced her by
As has been shown in  Chapter V below, such a claim 
can only be proved by the evidence o f at le a s t  two male adl 
w itnesses. But i f  the woman f a i l s  to  prove i t  at the relevant 
time she can do so any time afterwards, and the case w ill  have
110. D a rd ir ,  o p . c i t .  p p .1^6 -7 ; K h irsh % ,p p .l5 6 f7 ; See a ls o  
th e  Mudawwana. , i b id  and p. 132.
111. Ib id .
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to  be reopened• This ru le i s  one-sided and does not operate
to  enable the husband to get h is  case (o f  impeachment o f the
*112p la in t if f -w ife 's  w intesses) reopened* 
b* Claims against waqf property.
A p la in t i f f  who claim s, for example, to be one o f the 
b en efic ia r ies  o f the waqf but f a i l s  to prove h is  claim can 
have the case reopened any time afterwards on production of the 
req u isite  evidence* But the nazir (the overseer of the waqf 
property) may not have h is  claim (against the p la in t i f f 's  
w itnesses) reopened afterwards, 
c* Claims of nasab.
A p la in t if f  who claims to be re la ted  by blood to
another person can always have the case reopened on production
113of the req u is ite  evidence -  two adl male w itnesses.
The other two cases in  th is  c la ss  are itq  ( i . e .  
manumission of a slave) and the qasama procedure.
112. Ibn Farhun, o p .c it .  p.177; Dardir, p.150; Khirshi, pp. 
159-60.*
113. Ib id .
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CHAPTER V 
TRIAL PROCEDURE AND MODE GF PROOF
I n  C h ap te r IV above th e  g e n e r a l  o u t l i n e s  and some 
a s p e c ts  o f  t r i a l  p ro ce d u re  have b een  c o n s id e re d . The d e fe n ­
d a n t ’ s a d m iss io n  o f  th e  p l a i n t i f f 1s  c la im  and h i s  s i l e n c e  have 
been  d e a l t  w i th .  T h is  C h ap te r d e a l s  w ith  th e  p ro ce d u re  f o l ­
low ing  th e  d e fe n d a n t’ s  p ro p e r  d e n ia l  o f  l i a b i l i t y ,  where th e
p l a i n t i f f  w ish e s  to  p rove  h i s  c la im  a g a in s t  th e  d e fe n d a n t.
T h is  i s  th e  most u s u a l  ty p e  o f  c a s e ,  w hich i s  b e s t  c o n s id e re d
u n d er th r e e  m ain h ead s :
1 .  The Mode o f  P ro o f .
2 . The T r i a l  P ro c e d u re .
3* C o n f l ic t  betw een  Theory and P r a c t i c e .
A lthough  t h i s  t h e s i s  i s  n o t a  work on th e  S h a r i ' a  
Law o f  E v id en ce , y e t  a  g e n e ra l  o u t l i n e  o f  t h a t  Lav/ i s  n e c e s ­
s a ry  f o r  th e  p ro p e r  u n d e rs ta n d in g  o f  th e  S h a r i 'a  t r i a l  
p ro c e d u re . We sho u ld  th e r e f o r e  c o n s id e r  (u n d er th e  h ead in g  
"The Mode o f  P ro o f1) th e  ty p e  o f  e v id e n c e  n e c e s s a ry  to  p rove  
a  c a s e , th e  quantum o f  e v id e n ce  and th e  com petence and com­
p e l l a b i l i t y  o f  w i tn e s s e s .
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I t  i s  e q u a l ly  d e s i r a b le  to  a t te m p t,  a t  the  o u t s e t ,  
some e x p la n a t io n  f o r  th e  p e c u l i a r i t i e s  o f  th e  S h a ri* a  t r i a l  
p ro c e d u re s ; f o r  exam ple, th e  u se  o f  o a th s  a s  a  means o r  a  
p a r t i a l  means o f  p ro v in g  o r  denying l i a b i l i t y ,  and th e  pecu­
l i a r  p ro b a t iv e  re q u ire m e n ts , a l l  o f  which ten d  to  su g g e s t t h a t
th e  system  r e s t s  on th e  p r in c ip le  t h a t  th e  f in d in g  o f  th e  judge
2
"ough t to  be based  on c e r t a in ty  n o t on c o n je c tu r e " .
There i s  l i t t l e  doubt th a t  th e  s o c i a l  m ilie u
w ith in  w hich th e  r u l e s  were fo rm u la ted  and developed  had had
a  g re a t  d e a l  o f  in f lu e n c e  on t h e i r  c o n te n t ,  b u t th a t  i s  n o t
th e  com plete e x p la n a t io n . The most im p o rta n t re a so n , i t  i s
su b m itte d , i s  p s y c h o lo g ic a l .  The a n c ie n t  j u r i s t s ,  a s  h a s
3
been no ted  above, were alw ays ex trem ely  r e lu c ta n t  to  Bet them­
s e lv e s  up in  p r a c t i c a l  judgem ent over o th e r s .  They th e r e f o r e
1 . See C hap te r V, P a r t  2 , below .
2 .  See M i l l i o t :  I n t ro d u c t io n  a  1*E tude de D ro it  Musulman, P a r i s  
1953» C h ap te r V I, S e c tio n  V, p .731 . See (below ) in  su p p o rt o f  
t h i s  view  th e  a t t i t u d e  o f  th e  a u th o r i t i e s  tow ards docum entary 
ev id e n ce , e s p e c ia l ly  Muhammad ib n  al-Mawwaz*s f e a r  t h a t  a  p e rso n  
may w r i te  som eth ing  w hich, a t  th e  tim e  o f  w r i t in g ,  i s  a  d o u b tfu l  
p r o p o s i t io n ,  b u t which may th en  be g iv en  in  ev idence  a s  a  c e r ­
t a i n t y  -  quo ted  by Ibn  F arhun , V o l. I ,  p .357*
3 . See C h ap te r I I ,  P a r t  1 , above.
244
g e n e r a l ly  r e fu s e d  to  s e rv e  a s  ju d g es  and when th e y  d id  se rv e  
i t  was alw ays u n d er com p u lsio n . Ib n  Farhun  g iv e s  s e v e r a l
Zf
in s ta n c e s  o f  th e  le a rn e d  f l e e in g  from th e  o f f i c e ;  and
C oulson has g iv e n  a n o th e r  s e t  o f  exam ples i l l u s t r a t i v e  o f  t h i s
5
a t t i t u d e  o f  ab h o rre n ce  f o r  th e  o f f i c e .  The most d ram a tic
example was th e  case  o f Ib n  Faruk  who was fo rc e d  to  a c c e p t th e
o f f i c e  on p a in  o f  d e a th .  But when th e  f i r s t  two l i t i g a n t s
were u sh e red  b e fo re  him he b u r s t  in to  t e a r s  and im p lo red  them
to  f r e e  him f,from th e  b u rd en  o f  th e m se lv e s '1, no t to  be th e  f i r s t
o f  h i s  " i l l  om ens". The l i t i g a n t s  responded  to  h i s  a p p e a ls  and
d e p a r te d , and th e  G overnor o f  Q irawan (who com pelled him to  th e
£
o f f i c e )  a ls o  r e le n te d  and r e l i e v e d  Him from th e  o f f i c e .
However, d e s p i te  t h e i r  ab h o rren ce  f o r  th e  o f f i c e ,
th e y  were w e ll  aware t h a t  i t  was an  in d is p e n s a b le  s o c i a l  need
7
and in d eed  a  m e r i to r io u s  o f f i c e .  I t  was th e r e f o r e  n e c e ssa ry  to
*f. Ib n  FarhU n, o p . c i t .  V o l. I  pp . 14 and 15* See even and 
e s p e c i a l l y  Sahridn had had to  be fo rc e d  in to  th e  o f f i c e ;  and 
n o te  how o th e r s  who f l e d  i n  o rd e r  to  av o id  th e  o f f i c e  compared 
th e  p e r i l s  o f th e  o f f i c e  w ith  a t te m p ts  to  swim A cross th e  s e a .
5 .  C oulson, D o c tr in e  and P r a c t ic e  in  I s la m ic  Law: One A spect 
o f  th e  Problem , B u l l e t in  o f  th e  School o f O rien t a l  and A fr ic a n  
S tu d ie s , 1956, p p .211-2.2&1
6 . I b id ,  p . 211.
7* See e . g .  Ibn Farhun,9 (3c i t .  V o l . I ,  p . 13? Mayyara, o p . c i t .
V ol. I ,  p .10 .
245
persuade  some peop le  to  assume th e  o f f i c e  even though i t  was
rec o g n ise d  th a t  th e  v e ry  f a c t  o f  a c c e p tin g  (o r  be ing  fo rc e d
in to )  th e  o f f ic e  c o n s t i tu te d  a  v e r i t a b l e  p e r i l  f o r  th e  s o u l "
even  f o r  th e  most p io u s .^  I t  was c o n s id e re d  d e s i r a b le  to
reduce  th e  burden  o f r e s p o n s i b i l i t y  f o r  a c tu a l ly  d e c id in g
c a se s  to  a  minimum*. I t  a p p ea rs  t h a t  th e  o r ig in a l  aim o f th e  '
a u t h o r i t i e s  was to  e n ab le  th e  ju d g e , a s  f a r  a s  p o s s ib le ,  to
avo id  involvem ent in  th e  i n v e s t ig a t iv e  p ro c e s s e s  o f  t r i a l  -
l ik e  exam ining th e  ev idence  b e fo re  him and d e c id in g  by h im se lf
w hether o r  no t to  a c c e p t i t ,  e t c .  The a u t h o r i t i e s ,  t h e r e f o r e ,
encouraged th e  judge to  assume a f a th e r - f i g u r e  p o s i t io n ,  i f  t h a t
was p o s s ib le  in  th e  c irc u m s ta n c e s , and by g e n tle  p re s s u re  to
b r in g  th e  d is p u tin g  p a n t ie s  to  a r e c o n c i l i a t io n  ( s u lh ) .  lie
was re q u ire d  to  warn and adm onish th e  p a r t i e s  -  to  rem ind them
t h a t  l i t i g a t i o n  i s  an e v i l  to  be av o id e d , t h a t  whoever t r i e s
to  u n ju s t ly  e n r ic h  h im se lf  a t  th e  expense o f a n o th e r  i s
9
"a ssu re d  o f h i s  s e a t  in  I le l l  f i r e " ,  e t c .  I f  se rm o n is in g  f a i l s u  
he m ight even t r y  d e la y in g  th e  t r i a l  by re p e a te d  ad journm ents
o . See, f u r t h e r ,  (on th e  ominous n a tu re  o f  th e  o f f i c e ) ,  Amedrov, 
J o u rn a l  o f th e  hoyal A s ia t ic  S o c ie ty , 1910, V ol. 2 , p .761-798 ,
e s p . a t  p p .773- 3 *
9* See e .g .  Ibn  FarhHn V ol. I  p .W , where he q u o te s  a l - M a t i J i .
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i n  th e  hope t h a t  th e  p a r t i e s  would grow t i r e d  o f  re p e a te d
10a p p ea ra n c es  and d e c id e  to  s e t t l e  am icab ly  among th e m se lv e s . 
In d ee d , even  th e  b u rn in g  o f t h e i r  docum ents has been  recom­
mended i f  th e  judge th in k s  such  a  cou rse  would le a d  to  am icab le  
s e t t l e m e n t B u t  i f  th e  p a r t i e s  p e r s i s t  -  o r  i f  th e  case  i s  
n o t am enable to  r e c o n c i l i a t i o n  -  th e n  th e  ju d g e , i t  seem s, i s  
ex p ec ted  by th e  r u l e s  to  assume th e  r o le  o f a  r e f e r e e  (Who 
a c t s ,  r a t h e r  m e c h a n ic a lly , i n  s t r i c t  acco rdance  w ith  th e  r u l e s ) .
The aim o f  th e  r u l e s  o f  th e  a c tu a l  t r i a l  p ro ced u re  
seems to  be to  "p a ss  th e  buck11 on to  th e  w itn e s s e s  in  such  a
way th a t  melees them " th e  r e a l  q a d l , and th e  qafll a  sim p le  ex e - 
12c u to r " .  T h is ,  i t  i s  su b m itte d , was p l a in ly  th e  p o s i t io n  i n  
th e  e a r ly  d a y s . Hence, Shurayh (" th e  Ju d g e") used  to  rem ind 
th e  w itn e s s e s  t h a t  i t  was th e y  who d ec id ed  th e  case  and bore  
f u l l  r e s p o n s i b i l i t y  f o r  th e  co n seq u en ces, no t h im s e lf .
1 0 . Ibn  F arh tln , o p . c i t .  p . 39* But see  f u r th e r  on s u l h . C hap ter 
V I, p . below .
1 1 . Ib n  F arh tln , i b i d ,  a ls o  Ib n  F arhun , V ol. I I ,  p . lV f .
1 2 . T h is i s  th e  view o f a  famous q a d l , a l  H ik sa n i, a s  quo ted  
w ith  a p p ro v a l by H i l l i o t ,  in  h i s  I n t r o d u c t io n ,  o p . c i t . ,  p . 731* 
I l i l l i o t  s u g g e s ts  t h a t  one o f  th e  aim s o f  th e  r u le s  i s  to  p ro ­
t e c t  th e  judge from th e  d i s s a t i s f i e d  l i t i g a n t  ( ib id  p .732 ) .
B u t, i t  i s  su b m itte d , even i f  t h i s  may have been one o f th e  
e f f e c t s  o f  th e  r u l e s ,  i t  i s  v e ry  u n l ik e ly  to  have been one o f  
th e  a im s.
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"Judgem ent w i l l  be p a sse d  on t h i s  B e lie v e r  by you, by 
y o u r te s tim o n y "
he would say  t o  w i tn e s s e s ,
"and11, he would ad d , "you a re  my s h ie ld  from th e  f i r e ,
Bo f e a r  God and th e  f i r e . "  13
T h is  a t t i t u d e  o f  minimum p a r t i c i p a t i o n  by judges
w hich th e  a u t h o r i t i e s  ad o p ted  and recommended, should  be
seen  i n  a  h i s t o r i c a l  c o n te x t b e c a u se , a lth o u g h  i t  s t i l l
rem ains i n  th e o ry  th e  o f f i c i a l  p o s i t io n ,  th e r e  d id  deve lop
a ten d en cy  to  encourage ju d g es  to  ta k e  a  more a c t iv e  p a r t
i n  th e  t r i a l  p ro c e d u re . F o r exam ple, th e  judge i s  re q u ire d
to  draw a  p a r t y 's  a t t e n t i o n  to  some arguem ent i n  th e  p a r t y 's
14
fa v o u r  b u t u n a d v e rte d  to  by t h a t  p a r ty .  He may re c e iv e  and 
a c t  upon th e  e v id en ce  o f  non-udfll w i tn e s s e s ,  choosing  th e
13 . Ib n  F arh tln , o p . c i t .  V ol. I ,  p . 48 .
14 . Ib n  F arh tln , o p . c i t . ,  V ol. I ,  p . 42. He i s  a ls o  re q u ire d  
to  w athh th e  demeanour o f  th e  p a r t i e s  and examine t h e i r  c la im s 
c a r e f u l ly  b ecau se  p eo p le  " a re  s u s p e c t th e s e  d a y s" , i b i d ,  p . 47-
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15b e s t  o f  them , and c ir c u m s ta n t ia l  and docum entary ev idence
l6(which i n  th e  e a r ly  days was anathem a ) became a d m iss ib le  in  
17c e r t a i n  c a s e s . In ro a d s  c o n tin u ed  to  be made in to  th e
r i g i d i t y  o f th e  r u le s  u n t i l  a  p o s i t io n  was f i n a l l y  reached
th a t  by means o f  s iy a s a , and f o r  th e  pu rpose  o f  i s t i h s a n ,
l 8j u d i c i a l  a c t iv is m  became p e rm is s ib le  and encou raged .
T h is p ro c e ss  o f  tem pering  th e  j u s t i c e  o f th e o ry  
w ith  th e  mercy o f  p r a c t ic e  was f a c i l i t a t e d  and s t im u la te d  i n  
th e  M alik l School by th e  m arry ing  o f th e  "Bench’1 and th e
15- See Ibn  FarljTin V ol. I  pp . ^03-^+ and see  C hap ter VI below .
I t  shou ld  be n o ted  h e re  t h a t  th e  a u t h o r i t i e s  w ere, i n  th e  e a r ly  
d a y s , so concerned  th a t  th e  judge must be s a t i s f i e d  w ith  th e  
(com petence) a d a la  (see  below ) o f th e  w itn e s s e s  t h a t  th e y  enga­
ged i n  le n g th y  d is c u s s io n s  on th e  is s u e  o f t r a n s f e r  o f  a  case  
from one judge b e fo re  whom th e  a d a la  o f  th e  w itn e s s e s  had no t 
been e s ta b l i s h e d .  See, f o r  exam ple, Ibn  Farhun , o p . c i t . ,
Tfol. I ,  p p .5 1 -32 . h a te r  on, how ever, th e  d is c u s s io n  9 b i f te d  
to  th e  is s u e  o f how to  d e a l  w ith  th e  te s tim o n y  o f non- a d l  
w itn e s s e s .  Thus we f in d ,  f o r  exam ple, Ib n  Farhun q u o tin g  
v a r io u s  a u t h o r i t i e s  ( e s p e c ia l ly  "some o f  th e  l a t e r  o n es") th a t  
approve o f a d m ittin g  ev idence  by non-a d l  w itn e s se s  o r  th o se  
whose a d a la  has n o t been  e s ta b l i s h e d .  T h is  was a t  f i r s t  
v a l id a te d  i n  "sm a ll n a t t e r s "  011 g rounds o f i s t i h s a n  (see  f o r  e 
example p . ^0 7 ) and <jarar ( n e c e s s i ty  -  see  p . *+1 0 ) a n d ; i t  seems, 
th e  r u le  became g e n e ra l is e d  i n  p r o p r i e t a r y  c la im s p ro v id ed  th e  
w itn e s s e s  a p p ea r to  be r e l i a b l e  -  see  p p . ^12 -*+1 3 .
1 6 . The re a so n s  f o r  th e  i n f e r i o r  s t a tu s  acco rded  docum entary 
ev idence  (a  m a tte r  t h a t  shou ld  r e a l l y  i n t e r e s t  s tu d e n ts  o f 
h i s t o r i c a l  and s o c io lo g ic a l  ju r is p ru d e n c e )  a re  b r e i f l y  d is c u s se d  
below .
17 • See -^art 3 below and see  a l s o  Chapter VI.
18 . Ib id .
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19"C h a ir11 * When some o f  th e  most em inent j u r i s t s  were fo rce d
on to  th e  Bench th e r e  r e s u l te d  a  two-way t r a f f i c  o f  id e a s  and 
a  g r e a t  d e a l  o f  c r o s s - f e r t i l i z a t i o n  betw een th e o ry  and p r a c t i ­
c a l  a p p lic a t io n *  We f in d ,  f o r  exam ple, t h a t  n o t o n ly  d id
ju d g es  a sk  th e  o p in io n  o f  th e  academ ic j u r i s t s  i n  p r a c t i c a l  
20c a s e s ,  b u t  som etim es j u r i s t s  p r a c t i s in g  a s  judges adop ted
21a  s p e c i f i c  v iew p o in t a s  a  r e s u l t  o f  t h e i r  p r a c t i c a l  experience*
19# C oulson p o in ts  o u t t h a t  Is la m ic  law  " in  i t s  developed  form , 
i s  a  J u r i s t ' s  r a t h e r  th a n  a  ju d g e 's  law" and t h a t  i t  was " a  
system  where th e  academ ic law yer c o n tr o l le d  th e  p r a c t i s in g  
law y er, where th e  c h a i r  was n o t on ly  more co m fo rtab le  b u t more 
i n f l u e n t i a l  th a n  th e  b e n ch ."  He lam en ts  th e  s t a t e  o f  a f f a i r s  
th a t  p r e v a i le d  i n  I s la m ic  L ega l H is to ry  in  w hich th e  j u r i s t s  
l a r g e ly  c o n fin e d  th em se lv es  to  what we may c a l l  "a rm ch a ir  p h i lo ­
so p h is in g "  u n e n ric h e d  by any p a r t i c u l a r  p r a c t i c a l  human circum ­
s ta n c e s .  T h is  was u n d o u b ted ly  th e  g e n e ra l  r u l e ,  b u t th e  t r e n d  
in  th e  M a lik i Schoo l p ro v id e s  an e x c e p tio n  to  t h i s  r u l e .  C oulson: 
C o n f l ic t s  and T e n s io n s , op . c i t .  pp . 9 -1 0 .
20 . As h a s  been  shown in  C hap te r I I  above, i t  h a s  alw ays been 
re c o g n ise d  t h a t  th e  judge  i s  r e q u ire d  to  c o n s u l t  th e  le a rn e d .
T h is  was th e  mashwara p r i n c i p l e .  But q u i te  a p a r t  from t h i s ,  
in d iv id u a l  ju d g es  d id  a d d re s s  s p e c i f i c  q u e s t io n s  to  in d iv id u a l  
j u r i s t s  a sk in g  t h e i r  o p in io n . Ibn  Farhun g iv e s  a  number o f  
in s ta n c e s  o f  t h i s  k in d  o f  in q u ir y .  He h im s e lf  ( a t  one tim e a  
judge) d id  a sk  Asbagh (V o l. I ,  p . 1*4*0 co n ce rn in g  r e p r e s e n ta t io n  
o f  l i t i g a n t s .  See a l s o ,  i b i d ,  p p .189-190.
21 . Thus, f o r  exam ple, when a  d e b to r  o r  a  judgem ent d e b to r  
c la im s la c k  o f  means to  p ay , in  th e o ry  he i s  to  be presumed to  
be t e l l i n g  th e  t r u t h ;  b u t ,  a p p a re n tly  because  i t  i s  d i f f i c u l t  
f o r  th e  c r e d i t o r  to  p rove o th e rw is e , t h i s  r u le  h a s  been re v is e d  
in  p r a c t i c e  and th e  d e b to r  h a s  to  p rove h i s  c la im  o f  la c k  o f  
m eans. See Ib n  F arhun , V o l. I . ,  p . 329* See a ls o  i b id  p . 359* 
co n ce rn in g  docum entary  ev id e n ce , where M u ta r r i f f  and Ibn  M ajashun 
g iv e  an example o f  a  p a r t i c u l a r  type  o f  f ra u d  p e rp e t r a te d  by 
means o f  w r i t t e n  ev id en ce  ( " th e  l i k e  o f  which h a s  been_done 
b e fo re  u s  -  (an d ) t h i s  i s  one o f  th e  sho rtcom ings ( ' uyub) o f 
docum entary e v id e n c e " •)
2 5 0
P a r t  1 ;
The I lode o f P ro o f*
The o f  e v id e n c e .
As h as been  p o in te d  ou t a b o v e , a  p a r ty  who has th e
burden  o f p ro v in g  h i s  case  -  i . e .  th e  p l a i n t i f f  i n  th e  m a jo r i ty
o f  c a se s  -  m ust, i n  o rd e r  to  su cceed , produce th e  minimum o f
th e  type  o f e v id en ce  r e q u ir e d .  The ty p e  and quantum o f e v id -
dence n e c e ssa ry  f o r  th e  p ro o f  o f each  o f  th e  d i f f e r e n t  c a se s
must th e r e f o r e  be c o n s id e re d . A s tu d y  o f th e  a u t h o r i t i e s
shows th a t  f o r  th e  p u rp o se s  o f  th e  law  o f  ev idence  th e  c a se s
2
may be d iv id e d  i n to  s ix  c a te g o r ie s :
1 . C hap ter IV , p . above.
2 . See, f o r  exam ple, D a rd lr ,  o p . c i t . ,  p . 183; K h irsh I , o p . c i t .  
p . 198; Ib n  F a rh u n , o p . c i t  V ol. I ,  p . 213; M ayyara, o p . c i t . ,
V ol. I ,  pp . 69-76 ; It>n Abdul Salam , o p . c i t .  V ol. I  p p .86-119*
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1* C ases w hich can o n ly  be proved  by th e  ev idence  o f a t  l e a s t  
two male w i tn e s s e s ;
2 . C ases w hich may be p roved  by th e  ev idence  o f  one male p lu s
3two fem ale  w itn e s s e s ;
3 .  C ases w hich may be proved by th e  ev id en ce  o f  e i t h e r  one 
maihe o r  two fem ale  w i tn e s s e s ,  p lu s  th e  o a th  o f  th e  niashhfld lahfl 
( th e  p e rso n  who adduces th e  ev id en ce  and on whose b e h a lf  th e  
ev id en ce  i s  g iv e n  -  i . e .  th e  p l a i n t i f f  i n  most c a s e s ) ;
*f. Cases w hich may be proved by th e  ev id en ce  o f  two fem ale 
w itn e s s e s  a lo n e .
3 . C ases w hich may be p roved  by th e  ev idence  o f  c h i ld r e n .
6 . C ases w hich may be p roved  by docum entary e v id e n c e .
3 . I t  sh o u ld  be n o ted  th a t  where women’ s  ev idence  i s  a d m iss ib le  
w he ther a s  com plete  o r  p a r t i a l  p ro o f  o f  a  c a se , th e r e  must be 
a t  l e a s t  two women, b u t i t  does no t fo llo w  from t h i s  t h a t ,  f o r  
exam ple, fo u r  women cou ld  ta k e  th e  p la c e  o f  two men, because  
a c c o rd in g  t o  Sahnttn (se e  th e  Mudawwana, o p . c i t ,  p . 163)» th e r e  
i s  no d i f f e r e n c e  betw een "two and a hundred  women” i n  t h i s  r e s p e c t .
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(T here i s  a  se v e n th  c a te o g o ry , c a se s  o f  z in a  and
sodomy, which can  o n ly  be proved  by th e  ev idence  o f  fo u r  male
w itn esse s*  As th e s e  a re  c r im in a l  m a t te r s ,  how ever, th e y  a re
l e f t  ou t o f  th e  d is c u s s io n  h e re .  So, to o ,  a re  c a se s  where
c ir c u m s ta n t ia l  ev id en ce  may s u f f i c e  -  f o r  exam ple, th e  p ro o f
o f c r im in a l  d r in k in g  o f a lc o h o l ic  b e v erag e s  by exam ining th e
c o n te n ts  o f  v o m itin g , o r  th e  p ro o f  o f z in a  by p reg n a n cy ).
C ir c u m s ta n t ia l  ev idence  f o r  th e  p ro o f  o f lufrk (some
prim a f a c ie  ev id en ce  upon which to  found a  c la im ) h as  a lr e a d y
kbeen d is c u s se d  above.
1 . Where two male w itn e s s e s  a re  r e q u i r e d .
T h is i s  th e  h ig h e s t  s ta n d a rd  o f  p ro o f  i n  c i v i l  c a s e s ,
and i s  th e  s ta n d a rd  re q u ire d  to  prove n o n -p ro p r ie ta ry  c i v i l
c a s e s .  Thus to  p ro v e , f o r  exam ple, a  m arriag e  (o r  a  r i j ' a ) ,
5 / ca d iv o rc e  by t a l a q  o r  ( s u b je c t  to  th e  r i d e r  below ) k h u l , o r
a wagiyya o f  (i j b a r  o r  non- i j b a r ) m arriag e  g u a rd ia n sh ip  o r  any
4 . See C h ap te r IV on Da'awa. And f o r  c i r c u m s ta n t ia l  e v id e n c e ,
see  a ls o  C h ap te r V p a r t  B } pf 3w~ibelow.
5 . Claim s based  on t o r t s  a re  a ls o  in c lu d e d  under t h i s  c a te ­
g o ry . Iiayyara  o p . c i t .  V ol. I ,  pp . 69-70-
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o th e r  n o n -p ro p r ie ta ry  w agiyyas o r  w a k a la s , a t  l e a s t  two male 
w itn e s s e s  must be p roduced . These c a se s  need i l l u s t r a t i o n s  .
i .  m a rr ia g e .
A man may c la im  t h a t  th e  f a t h e r  o r  a  m u jb ir  g u a rd ia n
o f  a  g i r l  has g iv en  him th e  g i r l  i n  m arriag e  ana he may demand
t h a t  she should  jo in  him . I f  th e  c la im  o f  m arriage  i s  den ied  
he must prove i t  by two male w itn e s s e s .  The d e fe n d an t w i l l  
n o t even be asked to  sw ear th e  e x o n e ra tiv e  o a th  i f  th e  p l a i n t i f f  
p ro d u ces on ly  one w i tn e s s .^  A l t e r n a t iv e ly ,  a  woman may c la im  
t h a t  she i s  m arried  to  th e  d e fe n d a n t( and th e r e f o r e ,  f o r  exam ple, 
i s  e n t i t l e d  e i t h e r  to  m ain tenance  o r  th e  sa d a q ) .  I f  th e  man 
d e n ie s  th e  cla im  th e  p l a i n t i f f  woman must p rove i t  by two 
m ale w itn e s s e s .
i i .  R i j ' a .
The p l a i n t i f f ,  a  man, may c la im  to  have " r e tu rn e d ”
h i s  d iv o rce d  w ife  by r i j 1 a ; i f  th e  c la im  i s  made d u rin g  th e
woman1s id d a  p e r io d , no q u e s t io n  a r i s e s ,  s in c e  r i j * a  may be 
by words o r  by deeds -  f o r  exam ple, by th e  resu m p tio n  o f
6. Dardlr, o p .c it . p. 187; KhirshI, o p .c it .  p. 201.
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c o h a b i ta t io n .  I f ,  how ever, he makes th e  c la im  a f t e r  h e r  id d a
p e r io d  ( i . e .  i f  he c la im s t h a t  he had ’'r e tu r n e d '1 h e r  d u rin g
th e  id d a ) , h e re  he must p rove th e  c la im  by th e  e v id en ce  o f
7
two male w itn e s s e s .
A l te r n a t iv e ly ,  th e  p l a i n t i f f  may be a  d iv o rc e d  woman 
who c la im s to  have been  '’r e tu rn e d "  by th e  d e fe n d an t husband .
She must prove h e r  c la im  (w he ther made d u rin g  o r  a f t e r  h e r  
id d a  p e r io d )  by th e  ev idence  o f a t  l e a s t  .two male w i tn e s s e s .
i i i .  D iv o rc e .
As a  g e n e ra l  r u le  i t  i s  o n ly  a  woman who would c la im  
to  have been d iv o rc e d  by h e r  husband . T h is  may be by t a l a q  o r
k h u l . In  e i t h e r  case  th e  s t r i c t  (two m ale w itn e s s e s )  ev idence
8i s  n e c e s s a ry . However, i f  th e  c la im  i s  th a t  th e  d iv o rc e  was 
by k h u l0 , ( a  c la im  t h a t  may be made by e i t h e r  husband o r  w ife^ 
th e r e  may be two i s s u e s  in v o lv e d  : w he ther th e r e  had ta k e n  £ la c e
th e  k h u l , and f o r  what o r  f o r  how much c o n s id e r a t io n .  The 
f i r s t  i s s u e  i s  governed by th e  tw o -m a le s - ru le ; th e  second i s
7 - D a rd lr ,  o p . c i t .  p . lG6 ; K h ir s h i ,  p . 2oo. U ayyara , Vol I ,  
p p . 7 0 -7 1 .
8 . I b id ,  and see th e  case  o f  Salam atu  v I d i  Bango (b e lo w ).
9
governed by the rule in proprietory matters.
iv. V/agiyyas and wakalas.
The same rule governs claims by a plaintiff that he 
had been appointed a marriage guardian of the daughter of the 
deceased - which daughter denies the claim; or that the plain­
tiff had been appointed by the deceased to administer and 
distribute the deceased's estate. Claims of v/akalas, for 
example to conclude a marriage contract, or to handle a law­
suit, are also uithin this rule, hut not commercial v/akalas, 
for example to buy or sell - or even non-commercial wakalas, if 
a consideration is involved.^
2. V/here one male and two female witnesses may suffice,
i. Contractual claims
This includes all claims of a proprietary or quasi­
proprietory
proprietary nature. In all/contractual claims, of whatever 
type of contract and concerning whatever type of property, nreal
9. Ibid. See also Ibn Farhun, Vol. I, p. 213; Mayyarh, Vol. 
p. 71.
10. Dardir, op.cit. p. 187; Khirshi, op.cit. p. 200.
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or personal, corporeal or incorporeal (for example, the right 
to draw water in a particular well), one male and two female 
witnesses will suffice, The disputes may concern either the 
existence of the contract or the right itself - for example a 
contract of sale - or the price or the time of payment or 
repayment or even the right of option to buy (khiyar)
ii. Certain claims coneerning the death or proof of death 
of a person*
In addition to the contractual claims above, the
following three claims concerning the death or proof of death
of a person are provable by the evidence of one man and two
women. First, proof of death of a man who dies (or allegedly
dies) without leaving a spouse relict(and whose death does not
operate to free a slave - for example an ummul waladj. ^  However,
if he leaves a widow, then the death must be proved by two
13
males - because, according to Dasuqi and Adawl, the proof 
of his death raises issues other than the purely proprietary
11. Ibid.
12. Dardir, op.cit. p. 133; Khirshl, op.cit. p. 203- 
13* Dasuqi, op.cit. p. 189; Adawl, op. cit. p. 203*
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ones involved in the distribution of his estate: If he leaves
a widow, there arises also the issue of her idda.
Secondly, proof of survival among spouses. If both
husband and wife are found dead but it is not known whether
they died suraultaneously in a common calamity or not; or who
died first, the question may arise of entitlement to inherit.
I t  i s  a  b a s ic  ru le  o f th e  law  o f in h e r i ta n c e  t h a t  (a )  th e  d e a th
of the praepositus must be proved before the question of
entitlement arises at all and (b) it must be proved that the
h e i r  on whose b e h a lf  a c la im  to  in h e r i ta n c e  i s  made has
•14survived the praepositus. To prove the survival of either 
spouse, in the circumstances, may be done by the evidence of 
one man and two women.^
Thirdly, proof of marriage to a deceased man. If a 
woman claims that she was married to a person who is now dead, 
and that the deceased died owing her the sadaq money (which she 
namesj, contrary to the general rule of proof of disputed 
marriages,the woman can prove her case by the evidence of
14. See, for example, Couslon, Succession, op.cit. pp. 195 and 201. 
1 5- Dardir, op.cit., p. 188; KhirshI, op.cit. p. 203.
16. See p 2.52- above.
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of one man and two women - both the marriage itself and the
~ 17
amount of the sadaq. (And, as shown below, whenever the 
evidence of one man and two women will suffice, the evidence 
of either of these - i.e. either one man or two women - sup-
O'
plemented by the oath of the claimant will suffice.)
However, even more strangely, such proof entitled 
her to all the benefits of the allegedly unpaid sadaq as well 
as her share in the inheritance, without imposing upon her any 
of the usual obligations. Thus, she is not}for example; to 
observe the idda of mourning.
This, according to Dastiql, is Ibn gasim's view, and 
is the mashhur. Asbagh, however, disagrees entirely : she gets
nothing, according to him, unless she can prove the marriage -
19
which can only be done in the normal way by two male witnesses.
3• Where one male (or two females) plus the claimant’s oath 
will suffice.
In all cases of category 2 above - i.e. in all claims 
of a proprietary or quasi-proprietary nature - if the claimant
17* Dardxr, op.cit. p. 188; KhirshI, op.cit. p. 203. 
18. Ibid.
19 . Ib id .
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is unable tp produce both the one male and the two female
witnesses, if he produces either one male or two females, he
20
can supplement his insufficient evidence by his oath. (The 
effect of his refusal to supplement the evidence with his oath 
is considered below ).^*
Where only two women will suffice.
MIn those matters1' says Dardlr "which are outside the 
bounds of men"
22
two women will suffice.
Four things are listed :
i. Proof of childbirth.
Uhether a child has been born, the time of its birth, 
or who gave birth to it; All these are matters that may
be of crucial importance in an inheritance case. So, too, is 
(ii) below.
20. Ibid; see also Ibn FarhUn, Vol. I, p. 215* Mayyara, op.cit., 
Vol. I, pp. 71-7*f.
21. Chapter V, Part 2, below.
22. Dardir, op.cit. p. 188. See also Khirsl, op.cit. p.202; 
the Mudawwana, op.cit. pp. 157 and 158; Mayyara op.cit. Vol. I, 
pp. 69 nnd 7 0*
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ii. Istifclal.
The c r y i n g  of a new born baby. This may be important 
where it is desired to establish whether the baby was born alive 
or dead. The asi (i.e. the rebuttable) presumption in such 
cases, according to Daduql, is that the baby did not cry out 
when it was born. Whoever claims it cried out after its 
birth (and that it is therefore entitled to inherit) must, 
according to the basic rule of inheritance mentioned above, 
prove his claim - which he can do by the evidence of two women.
iii. Claims concerning vaginal defects.
If a husband claims that his wife suffers from some 
physical vaginal defect (perhaps to avoid the payment of full 
sadaq on grounds of misrepresentation) what Dasuqi calls the 
asl presumption is the woman s freedom from the alleged 
defect. We may observe that, although Dasugi calls it asl, the 
woman’s denial that she suffers from any such defects is final 
and conclusive. The question of how to prove it only arises 
if she agrees to be examined. If she does, the evidence of
23. Dasuqi, op.cit. p. 188
24. Ibid.
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25two women w i l l  s u f f i c e .  T h is  i s  a l s o  th e  case  w ith  c la im s  
co n ce rn in g  m e n s t ru a t io n  a g a in s t  a  f r e e  woman. The q u e s t io n  
w he ther  o r  not she h as  m en s tru a ted  and i f  so when, may a r i s e  
i n  c o n n e c t io n  w i th  i d d a . Her word ( t h a t  h e r  id d a  i s  o r  i s  no t 
com plete)  i s  f i n a l .  The q u e s t io n  o f  p ro o f  a r i s e s  o n ly  i f  she 
a g re e s  t o  be exam ined, i n  which case  th e  ev idence  o f  two women 
w i l l  s u f f i c e .
5 .  C h i ld r e n 's  e v id e n c e .
C h i ld r e n 's  ev idence  i s  s u s p e c t  and a d m is s ib le  on ly
2 6
in two cases, and even then subject to restrictive rules.
I t  a p p e a rs  t h a t  th e  a u t h o r i t i e s  a re  concerned  abou t th e  p o s s i ­
b i l i t y  o f  " s c h o o l in g '1 a c h i ld  to  say  som ething d i f f e r e n t  from 
what he p e rc e iv e d .  C h i ld r e n 's  ev idence  i s  on ly  a d m is s ib le  i n
c ase s  o f  hom icide  and b o d i ly  i n j u r i e s  i n f l i c t e d  amongst th e
27
children themselves. It is only admissible if the children 
have not been joined by some adult, male or female, at the
25. I b i d .
26. D a r d i r ,  o p . c i t .  p .  lo 3 ;  K h i r s h I ,  o p . c i t .  p .  197; IHn Farh&n, 
o p . c i t .  Vol I I ,  p . 7; l iayy ara , o p . c i t ,  p . 72; Ib n  Abdul Salam, 
o p . c i t .  p . 1 1 5 ; th e  Mudawwanh o p . c i t .  p . 165*
27. I b i d .
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time of the event to which they testify or after it, before 
23
they testify. I’hey must be at least two and their evidence
is only admissible if they are unanimous in what they say. If
29
they differ, it is not admissible, and the usual rules con-
30
cerning adala (discussed below) apply. They are required to
31attain the age of discernment (tamyiz), and only a child of
at least "ten, or near ten", is competent according to, these
, 32r tilo s •
28 . I b i d .
29* I b i d .
3 0 . I b i d .
3 1 .  The age o f  tam y iz  i s ,  a s  a  g e n e r a l  r u l e ,  seven  y e a r s  ( s e e ,  
f o r  exam ple, Umar A b d a l la h ,  o p . c i t . ,  p .  3 2 2 , where he say s  
nth e  non-mumayyiz c h i l d  i s  th e  one who h a s  n o t  reach ed  th e  
s e v e n th  y e a r  o f  h i s  l i f e  . But th e  r u l e s  o f  ev idence
r e q u i r e  a h ig h e r  age -  see  f o o tn o te  32  be low .
32 . Some o f  th e  com m entators i n s i s t  on th e  age o f  " t e n  o r  
n e a r  t e n M, which i s  b a sed  on Ib n  Qasim(s a u t h o r i t y .  See , f o r  
exam ple, D a r d i r ,  o p . c i t .  p .  loA; K h ir s h i  o p . c i t .  p .  197;
Ib n  Abdul Salami, o p . c i t . p . 113; Ib n  P d h a l , o p . c i t . ,  p . 113 • 
O th e rs  s im p ly  r e q u i r e  tam y iz  w i th o u t  s t a t i n g  any  age f o r  i t ,  
f o r  example Ib n  D arhun, V ol. I I ,  p . 8 ; K ayyara , o p . c i t .  p . 72 
and fa w a d i ,  o p . c i t .  p .  7 2 «
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6 . Documentary e v id e n c e .
S hari  a u t h o r i t i e s  do not acco rd  documentary 
ev idence  th e  s a c r o s a n c i ty  accorded  i t  to d a y .  The E x p la n a t io n  
o f  the  a t t i t u d e  o f  the  S h a r i 1 a a u t h o r i t i e s  i s  to  he found, i t  
ifc su b m it te d ,  i n  th e  soc io -econom ic  c irc u m s ta n c e s  and c o n d i t io n s  
p r e v a i l i n g  i n  th e  environm ent o f  th e  a n c ie n t  a u t h o r i t i e s .  I n  
th e  f i r s t  p l a c e ,  l i t e r a c y  and th e  use o f  w r i t in g  was not w ide­
sp read  among the  o rd in a ry  l i t i g a t i n g  p u b l ic  i n  th o se  days . 
Secondly , th e  use o f  t r a n s f e r a b l e  documents o f  t i t l e  a s  v a lu a b le  
s e c u r i t i e s  was no t o n ly  unknown bu t imight even be i l l e g a l  under
*7 *7
th e  S h a r i * a . ^
There was t h e r e f o r e  th e  minim al use  o f  documents and
w r i t t e n  ev idence  g e n e r a l l y .  And t h e r e  was, i n  th e  e a r l y  d ay s ,
a  good d e a l  o f s u s p ic io n  and f e a r  t h a t  sh a rp  p r a c t i c e s  might be
f a c i l i t a t e d  by th e  v a l i d a t i o n  o f  documentary e v id e n c e .  I t  was
a l s o  f e a re d  t h a t  c o e rc io n  and d u re s s  might be used  to  compel
3ka  p e rso n  to  make a  w r i t t e n  a d m iss io n .  However, i n  l a t e r  
p e r io d s ,  i t  a p p e a rs  t h e r e  was an i n e v i t a b l e  r e l a x a t i o n  o f  th e
3 3 * As be ing  a  gamble.
3 k .  See th e  d i s c u s s io n  on t h i s  i n  Ibn  Farhun  V ol. I p .  357- 8 ; 
see e s p e c i a l l y  th e  v iew s e x p re ssed  by Ib n  H indi who d i s t r u s t e d  
documentary ev idence  because o f  th e  " c o r r u p t io n  o f  th e  peop le  
o f  to d a y ."
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harsh rule against documentary evidence for which a certain
35amount of commercial pressure might have been partly responsible.
Me may also observe that in spite of their early attitude of 
almost total rejection of written evidence, the authorities are 
almost unanimous in their acceptance of documentary evidence in
respect of what they call "ancient waqfsn and claims relating
3 6thereto. Ibn *arhun(s explanation of this attitude towards
the "ancient aw^ a-f " is that it was due to the authorities'
desire to protect and maintain the awqjt-f which may change in
their nature and also because of the desire of the jurists to
abide by the prohibition imposed by Malik of selling or other-
37wise alienating the waqf property.
However, documentary evidence never gained full
38 -,acceptance. ^ven the partial acceptance it gained is subjected
35. The regional variations in attitudes towards documentary 
evidence seems to suggest that commercial pressures might have 
been brought to bear at different places at different times.
The judges in the IfriqTyya (especially Tunis) area, for example, 
seem to be the first to accept documentary evidence. See the 
discussion in Ibn Farhun Vol. I. pp . 359-60 .
3 6 . Ib n  Farhun  V ol. I  p .  3 6 0 .%
37 . Ibid.
3 8 . See for example the various dissenting voices noted by 
Ibn Farhun Vol. Ip. 3&0-
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to rules which restrict the ambit of its operation. And the 
authorities seem to have been at pains to justify any use of 
documentary evidence.
Thus, Ibn Hindi, whose view was that "it is safer”
to reject documentary evidence in toto, but who was aware that
practically everybody else agreed to its use in awqaf, said
that whoever accepted it for the awqaf ought also to accept if
39for everything else since "all rights are equal before God.”
Ibn Farhun makes a long list of arguments in favour of accep­
ting written evidence. The major ones are : That Othman, Ali,
Talha and Subair and others of their calibre, testified to the 
authenticity of the written record of Othman1s words, recorded 
by Harwan bin al Hakarn. Second, that Abdallah hin fUmar bin 
al-KhaiJab made his bay1 a to Abdul Malik ibn Marwan in writing,.. 
If documentary evidence was inadmissible, Ibn FarhTln says, 
these people would not have used or accepted it.
In spite of all the arguments marshalled by Ibn Farhftn 
and others, however, documentary evidence has remained, as 
explained above, within a restricted scope, and is admissible
39* Quoted in  Ibn Farhun, o p . c i t .  V o l. I ,  p .359; Mayyara op.
c i t .  V ol. I  p . 63*
^0. Ibn Farhun, o p . c i t .  Vol. PP- 3 5 9 - 6 0 .
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only in certain defined cases and subject to rules. It is 
admissible either as secondary evidence of the statement 
of an absentee witness (or a dead one), or to prove the 
admission of the claim or part of a claim by a party. It 
is also admissible as secondary evidence of the statement of 
a witness who is present in the court and recognises the 
writing as his but does not remember the details of the 
event about which his writing bears testimony.
41
Proof of admission - the handwriting of the mu£ij?a
A party may put in evidence a document recording
the admission of the other as evidence of that other’s admission.
The person against whom it is sought to use the document (the
muqir), may be in the court denying the fact or he may be
absent from the court - far or near, dead or alive. Neither
his absence nor his presence and denial of the contents makes
any difference to the admissibility of the document provided
42 -nthe rules are satisfied. Proof that the document isas made 
or signed by him is complete proof of his liability as recorded
41. Ibn Farhun, op.cit. Vol. I, p. 362; ilayyara, op.cit. Vol. I, 
pp. 62,-64 and 66; Dardir, op.cit. pp. 191-2; Khirshi, op.cit.
p•206.
42. Dasqi, op.cit. p. 192; Khirshi, op.cit. p. 206.
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therein. But it must be proved that at least the operative 
(the admission) part of the document is in his handwriting*
T*
± t  is enough if he merely signs a document written by another,
by saying, for example, nthe admission above (or below) attri-
2*3
buted to me is true.'1 And it is not necessary that the
document or his signature be authenticated or attested by
witnesses. It is not even necessary to state in ifc that
witnesses were present when the iqrar was made.
There are a number of divergent views on the type of
evidence required to prove that the document (or the operative
part of it, for example the signature) was made by the party
alleged to have made it - the muqir. One view is that the
same type of evidence to prove the transaction or liability
2*5
admitted in the document is required. Thus, if it is an 
admission of talao it must be proved by two male witnesses.
If it is a proprietory transaction, one male and two females 
may suffice. However, the view of Dardir is that to prove 
handwriting two male witnesses are required because handwriting
43- Dardir, o p . c i t .  p .  192; Khirshi, op. c i t .  p .  206.
44. Ibid.
43* Dee f o r  example Ibn Farhun, o p . c i t .  Vol. I. p . 3^2;
Dasuqi, op.cit. p. 192.
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evidence is in the nature of hearsay (naql) which can only be 
accepted (where it is admissible) on the evidence of two wit­
nesses who testify that the hearsay statement or the writing
L\£)
in question was made by so and so. But Mayyara quotes a
number of authorities to support the view that one witness 
47suffices. Another view, m  fact, is that the alleged
writer (the maker of the document) may be compelled to write
something on a piece of paper so that the two writings may be
compared if no other evidence is available. This is the view
of/btakhmiy.^ Abdul Hamid says the defendant may not be so
compelled because this would be tantamount to forcing him to
testify against himself. Ibn Farhun says the dominant view is
l+a
the former - al Lakhmiy's.
The best approach, it is submitted, is to allow the 
court to choose what evidence it would accept (including that 
of a handwriting expert) in order to prove that the document in 
question was or was not made or signed by the person who it is 
alleged was the maker of the document.
46. D a r d i r ,  o p . c i t .  p .  192.
4-7* Mayyara, o p . c i t .  p. 68 .
48 . I b i d .  Bee a l s o  Ibn  Farhun , o p . c i t .  V ol. I ,  p .  363-
49* Ib n  Farhun  i b i d .
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The document in question must be produced* But if
it is lost, evidence may be given of both its loss and its 
50
contents. An interesting aspect of this is that it is
not necessary that the witnesses who testify that the writing
is X Ts must know X. All they are required to know is the hand-
51writing, and not the person. This is because, according to 
Dasuqi,
"we know most of the handwritings of our Sheikhs without 
knowing them in person ... n 52
Written evidence of an absentee witness.
The written evidence of an absentee witness is 
admissible provided the witness is either dead or is far away 
(as defined in Chapter II above on absentee defendants). A wit­
ness who is near must come to the court and depose; his hand­
writing is not acceptable in lieu of his attendance and giving
53evidence m  court.
50. Dardir, op.cit. p. 192; Khirshi, op.cit. p. 206; Dasuqi,
op. cit. p. 192.
51. Ibid. This means in effect that a person who through ex­
change of correspondence knows another’s handwriting can testify
to it on the basis of his knowledge qcquired through correspondence.
52.4 Dasuqi, op.cit. p. 192.
53• Dardir, op.cit. p. 193; Khirshi, op.cit. p. 207; i'iayyara,
op.cit. p. 64; Ibn Fail bain, op.cit. Vol. I, pp. 353, 361.
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In the same way, a witness may not send another person 
to testify on behalf of the witness by relating the story which 
the witness wishes to tell the court. Thus, in the case of
5 }\Calarnatu v Idi Bongo the plaintiff claimed that her husband 
had divorced her by talaq, but she called only one witness, 
Iliyasu, whose evidence was reinforced by a message sent by 
his father supporting the plaintiff's claim. The Shari * a Court 
of Appeal held that there was before the trial court the evi­
dence of only one witness (which was insufficient) because the 
message sent by Iliyasu1s father was inadmissible because of 
his failure to go and give evidence in person. The Court also 
held - rather obiter and rather surprisingly - that even if 
Iliyasu’s father had gone to the court in person and testified, 
his evidence and that of Iliyasu, his son, would be treated as
ctr
the evidence of one witness.
The admissibility of written evidence of an absent 
witness is governed by the following rules :
a. The writihg must be proved to have been made by the absent 
witness and it must be produced in the court because it has to
5A. Salamatu v Idi 3ongo, NorthernStates Sharia Court of Appeal, 
Case No. SCA/CV.IIO/kc/6? , iQfel
55* See fu rth er  d is c u s s io n  on t h i s  i s s u e  below, p. 2 r r
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be proved in the same way as one proves a disputed ayn.
b. The absentee witness (who made the document) must be
proved to have died or to have gone far away. It must also
be proved that he was a competent adl at the time he recorded
57the evidence and remained adl up till his death or absence.
Gan a witness use his handwriting as evidence ?
Suppose, for example, he was present during the trans­
action and records what happened, but later when called to 
testify he remembers the occurence of the events but not the
details and wishes to use his written records as aide memoire.
58
Can he do so ? The dominant view is that he can. If he 
remembers the details of the event, i.e. the contents of the 
document, then the question does not arise and he testifies on 
the basis of what he remembers. If, on the other hand, he
5 6. See Ibn Farhun, op.cit. Vol. I, pp. 357-361; Dardir op. 
cit. p. 193; Khirshi, op.cit. p. 207. But if it is lost or 
destroyed, the contents as well as the fact that the writing 
was made by the absent witness may be proved in lieu of the 
wiring.
57. Ibid.
5 8. Ibn Farhun op.cit. Vol. I pp. 38V 5; Dardir, ibid;
Dasugi, ibid; Eklrshi, ibid; Mayyara op.cit. p.6l.
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remembers only Gome of the details, the authorities are in
full agreement that the document is admissible as proof of
all the details of the event. Disagreement arises only where
he forgets all the details. The earlier views seem to be that
in such n case the document it totally inadmissible. But Malik
is reported to have held the view that he can put the document
as evidence of the details - provided it contsdns neither
erasures nor effacements on the face of it, and it is not
59 •surrounded by doubts and suspicions. This view is also
shared by bahnun and others,^ and Mutariff is reported to
have said it was the general practice and was permitted
because it is recognized that lapses of memory do afflict
human beings. Adawl is reported to have said :
"If I recognize my handwriting, I testify by it - 
because I do not write unless I am certain." 6l
5 9. Ibid. But a different story (to the contrary) of Halik(s 
view is given in the Kudawwana, op.cit. p. 1^5 *
60. Ibid.
6 l .  Dardir, o p . c i t .  p . 193-
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Competence of witnesses.
i ■  —  m n m mt ■ i ■ m f+m m ■ . ■  .-■• .i ■ ■ , I i »i ■■
Who is an adl (competent) witness ?
n i l  i i   -  - X -  . _    — -----------   -  ------- -  . . .
The above discussion is on the basis that the witness 
in each case qualifies, i.e. he is adult and trustworthy - an 
adl. It is therefore necessary to consider who qualifies as 
an adl witness, oince, as a rule, a witness will be dis­
qualified if it is proved either that he is not adl (a general 
disqualification on grounds of competence), or that although he 
qualifies as a d l , he is so related to one of the parties that 
his evidence is suspect - for example, because he is a near 
relative or a . friend of the person for whom he testifies
(the mashhtid lahu), or he is an enemy of the person against
62
whom he testifies (the mashhud alaihi).
•The rules regarding the adala qualification are 
many and, but for the fact that the presumption is in favour 
of adala,^ hardly anybody would qualify today. Doth Dardir
62. Dardir, op.cit. pp. 16V170; Dasuqi, op.cit. 16^1-170;
Ibn Farhun, op.cit. Vol. I.
pp. 21^-217; Fudawwana, op.cit. pp. I k y - k *
6 3. See, for example, Ibn Farhun, op.cit. Vol. I. p. 3^8, and
see also Umar's famous letter to al-Ash’ari (quoted in full
by Ibn Farhun, op.cit. Vol. I. p. 2 8)..
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6k
and Ib n  Farhihi as well as other commentators mention then
fact that the requirements are too many and say they can only
65
confine themselves to giving some examples. In this thesis -
where unless ce.re is tsicen to be brief one is in danger of
digressing into a study of the law of evidence - it would
suffice to say that an adl is a person who has all the
qualities enumerated in Chapter II as being required of the
66
judge, exfept ilm. Such a person must be free from any
major sinful vices - such as wine drinking - and keeps away
from most of the minor ones, for example constantly playing
chess and similar games like draughts, which, Ibn  Farhun
67
says, ^er«.(in his daysfthe pursuits of idiots only,
Disqualifications,
^roof of lack of adal'a, as we have seen, disqualifies 
a witness on general grounds of competence and he is disqualified
8c
64. Dardir, op.cit. p.166, et sqq; Khirshi, op.cit. p . 183 et seq.; 
Ibn FarhUn, op.cit. Vol. I  pp.216-217-
6 3 . Ib n  F a rh un , i b i d ;  See a l s o  th e  iiudawwana, o p . c i t .  p .  143.
66. Ibid. See also Mayyara, op.cit. p.312; Ib n  Abdul SalcLm, 
op.cit. pp. 86-7; Tawadl, op.cit. p. 86; Ibn Asira, op.cit. 
pp. 9 -1 0 .
6 7 . Ib n  F a rh u n , op.cit. Vol. I ,  p.221.6
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i n  t o t o .  But even an  a d l  may be d i s q u a l i f i e d  on th e  fo l lo w in g  
p a r t i c u l a r  g rounds:
68i .  W eak-mindedness ( t a g a f f u l ) .
T h is  i n c lu d e s  f o r g e t f u l n e s s  and g e n e r a l ly  bad memory.
i i .  I n t e r e s t  i n  th e  c a s e .
I f  th e  w i tn e s s  s ta n d s  to  g a in  some advan tage  by p ro o f
o f  a  p a r t y ’ s  c a s e ,  e i t h e r  by b e n e f i t  s e c u r in g  to  him o r  o b l i -
69g a t io n  b e in g  removed from him, he i s  d i s q u a l i f i e d .  '  Thus, i f
a  wagj b e n e f i c i a r y  (who knows o f  th e  wagiyya) o r  an e n t i t l e d
h e i r ,  were to  t e s t i f y  a g a in s t  somebody e l s e  i n  fav o u r  o f  th e
o r  th e  r e l e c t i v e )  t h a t  th e  o t h e r  owes th e  LatUr a  d e b t ,
t h a t  o t h e r  can s u c c e s s f u l l y  o b je c t  t o  such a  w i tn e s s  -  because
70o f  t h e  p o s s i b i l i t y  o f  advantage  t o  th e  w i tn e s s .  (A nother
example, g iv en  by Ib n  Farhun , i s  i f  a  p e rso n  i s  on a  c a p i t a l
71c h a rg e ,  he b e in g  r i c h ,  h i s  h e i r  can no t t e s t i f y  a g a in s t  him. )
68 .  Ibn  F arhun , o p . c i t .  V ol. I ,  p ._223 ; Mayyara, o p . c i t .  p*50; 
Ib n  Abdul Salam, o p . c i t .  p . 86 ; D a r d i r ,  o p . c i t .  pp . 166 ,7 ;
69* Ib n  F arhun , i b i d ;  D a r d i r ,  o p . c i t .  pp . 172-4 .
70 . Ib n  F arhun , i b i d ;  th e  Mudawwana, o p . c i t .  p.165*
71* I b i d .  B ecause , a p p a r e n t ly ,  th e  h e i r  s ta n d s  to  g a in  by
h av ing  th e  charge  proved a g a in s t  th e  accu sed .
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If a debtor testifies in favour of his creditor this may be
validly objected to because of the fear that he may try to 
72
curry favour.
iii. Relationship to either of the parties.
The rules here are detailed, but we ma; summarise them 
as follows : relationship may be either sababiyan (for example
by marriage) or nasabiyan, (i.e. by blood, for example parent/ 
child).
1. A father may not testify for his son (or con’s son) 
and vice versa, and the same applies for husband and wife.
2. brothers may testify for or ayainst each other,
except in matters where their family or family reputation is
■ ■  7  If
involved - since this makes them interested parties. 3ut
even in this latter case there is disagreement - because, as
some authorities point out, anything that affects a brother
affects the whole family anyway, so that no differentiation
should be made on the basis of this rule.
72. Ibn FarhUn, ibid; Dardir, ibid;
7 3 • Ibn Farhun, ibid; Dardir, op.cit. p. 168;
7km Ibn Farhun, o p . c i t .  Vol. I ,  p . 22 -^; Dardir, o p . c i t .  p . l6 9 ;
i
i
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3* Parents and children-in-law: there are tuo views
on this, but the dominant view seems to be that they can
75testify for each other.
Both father and son or two brothers etc. may testify 
for or against another person - though, again, some authorities 
say that both father and son should count as one. The Sharia 
Court of Appeal of Northern Nigeria has adopted this latter view
n/T
in the case of Calaraatu v Idi Bango mentioned above. Thus, 
in short, the only definite rule seems to be that a father may 
not testify in favour of his child, or son's child, and in the 
rest of the cases the court has to use its discretion since the 
authorities (a) are divided sharply and (b) they all agree that
75- See the various views mentioned in Ibn Farhun, op.cit. Vol.I, 
pp.22^ 4-5; and cf. Dardir, p.l68; Khirshi, op.cit. p.na •
76. S e e p. above. It is submitted that this is an unsatis­
factory view to adopt, especially since the authorities are 
divided and, indeed, the dominant view seems to be to regard 
father and son as two witnesses. Thus, Dardir, {op.cit. p.l68) 
follows the view of Khalil that they both count as one witness, 
but Dasuqi points out that not only do other authorities (which 
he enumerates) disagree with this view, but the practice, in 
fact, was to regard father and son as two witnesses, quotes
both Ibn Farhun (op.cit. Vol. I. p.223) and Ibn Asim (op.cit.. *
pllO) on this, both of whom also point out that the practice 
was to accord each of the witnesses a full status.
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on proof of tabriz (what we may call notoriety in adala)
such witnesses are competent and unchallengeable except on grounds 
77of adawa. There arises here, also the side issue of whether 
a son, or any of these relations, can testify before his father
(or the corresponding relative in the case of the others) who is
78
the judge. Again opinion is divided,
iv. Fnmity (adawa).
If a party proves the witness against him is his
79enemy, this disqualifies the witness.
v. Over-zealous witnesses/Fagerness to testify.
A person who is known to be over-eager to testify 
80) m
may be objected to. -Lhus, a person who goes and offers to 
testify on behalf of a party who has not called upon him to
77* See, for example, Ibn Farhun, op.cit. Vol. I, pp. 223,227; 
Dardir, op.cit. pp.163-9; ' • Hayyara
op.cit o pp. 3 1 ,2 .
7 8. For example, Sahnun says this is valid and Asbagh says it
is not. See Ibn Farhun, op.cit. Vol. I. pp. 223-^ f*
79* Ibn Fairhun, op.cit. Vol. I, p.223; Dardir, op.cit. p.171.
8 0 . Ibn Farhun, o p . c i t .  V ol. I ,  p . 226; Dardir, o p . c i t .  pp. 173-^-*
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o l
do g o , may be impeached o n  this ground. The same rule applies 
in the case of a person uho in his eagerness to have his evi­
dence accepted starts by swearing that he is a truthful witness.'
Compellability of witnesses.
Since, as we have noted above, a party proves his 
case by the evidence of corapetent witnesses, the question 
arises whether competent witnesses are compellable. This 
question is especially relevant if it is remembered that most 
people are reluctant to be involved in litigation in any 
capacity, and that sometimes parties and witnesses may have 
to travel long distances to attend trials. The authorities 
themselves are aware of this reluctance of the public and of
83the inconvenience involved in litigation.
The general rule is that competent witnesses are 
compellable. The authorities divide the issue into two :
81. Ibid.
82. Ibid.
33. There are people, as Ibn Farhun notes (p.48) who regard 
involvement with the law as "a misfortuneM and who consider it 
"easier to carry a mountain ... thafc to carry - i.e. give - 
evidence in court."
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the duty to observe, to acquaint oneself the facts (tahainmul)
okana the duty to appear and depose when called upon to do so*
Both are fard kifaya, encumbent upon all members of the community
85
competent m  that behalf* Some of the authorities say that
the duty to acquaint oneself of the facts is encumbent on
everybody - whether adl or not. But only adl witnesses are
86under the duty to testify when called upon to do so.
The duty which is fard kifaya becomes farj. ayn -
encumbent on theparticular individual - in cases where there
are no more than the requisite minimum number of individuals
in the place and at the time. Such individuals must observe
if called upon to do so by a party whose interests are 
87threatened.
The question arises whether the costs of the witnesses 
are to be borne by the party who calls then. The authorities 
are unanimous that a witness is not entitled to payment because
o k . See Ibn Farhun, op.cit. Vol. I  p.205-6; Dardir op.cit. p .l9 9 »
35* Ibid. Until the duty is performed by some member or 
members of the coimmunity.
86. This rule must be juxtaposed with the admonition against 
snooping and generally interfering in other people's affairs.
8 7 . Ibn  Farhftn, o p . c i t .  V ol. I ,  p . 205-6 ; D a rd i r  o p . c i t .  p . 199*
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33
there is an obligation upon him to testify, however, if the 
witness has to travel some distance then the obligation upon 
him to come and testify drops, and the party for whom he
testifies may pay for the expenses of the journey and all his
3 Q
other expenses. (The obligation drops here in long distances
because of the alternative method available to the party and
* \the court - evidence by commission;.
There is also no obligation on the witness to testify 
in matters the legality of which he does not recognize. For 
example, a person may not be compelled to give evidence regar­
ding a term in a valid marriage contract, whereby the deferred
90
part of the sadaq is deferred for an indefinite period,
(According to Salmon such a person may not be compelled to testify
even before a Hanafi court where the term is valid).
Finally, we may note that a witness may never be
ashed to swear. The rule is that if he is an adl, an oath is
unnecessary to render his evidence admissible, and if he is
91non-adl an oath does not render his evidence admissible.
88. Dardir~ibid; Ibn Farhun, op.cit. Vol. I, p.203.
39. Dardir, pp.cit. p.200; Ibn Farhun, op.cit. Vol. I, p.203,209*
90. See Ibn Fariiun op.cit.Vol.I pp.2^9-50.
91. See Ibn Farhun, op.cit. Vol.I p.50* dot only that but, as
we have seen above, a witness who swears gratuit-tously renders 
his evidence inadmissible thereby. But this rule was later 
suspended - see below Chapter Vh. Par* 3
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P a r t  2.
T r i a l  P ro c ed u re .
I t  has  been shown t h a t  when th e  p a r t i e s  a re  b e fo re  th e  
c o u r t  and i s s u e  i s  jo in e d ,  th e  p l a i n t i f f  i s  c a l l e d  upon to  p ro ­
duce h i t  w i tn e s s e s  and i s  g iv e n  tim e i n  which do do s o .^  When 
the  w i tn e s s e s  ap p ea r  b e fo re  th e  c o u r t ,  t h e i r  f u l l  names, 
a d d re s s e s  and d e s c r i p t i o n s  s h a l l  be w r i t t e n  down by th e  c o u r t  
and th e  d e fe n d an t  i s  asked  to  r a i s e  what o b j e c t io n s  he has  to  
r a i s e  a g a in s t  th e  w i tn e s s e s .  Three p o s s ib l e  c o u rse s  a re  open 
to  him. He may r a i s e  no o b j e c t i o n s ,  and th e  w i tn e s s e s  w i l l  i n  
such a  case  g iv e  t h e i r  ev idence  r He may r a i s e  o b je c t io n s  to  
any o r  a l l  o f  th e  v / i tn e s se s  and g e t  h i s  o b j e c t io n s  s u s ta in e d  
by p rov ing  th e  grounds f o r  h i s  o b j e c t io n s ;  o r  he may o b je c t  
and f a i l  to  prove th e  a l l e g a t i o n s  he makes a g a i n s t  th e  w i tn e s s e s .
a .  Where t h e d e fen d an t  r a i s e s  no o b j e c t i o n s .
T h is  i s  a  s t r a ig h t f o r w a r d  c a s e .  The p l a i n t i f f * s  
w i tn e s s e s  depose t h e i r  e v id en n e ,  a t  th e  end o f  which th e
See Chapter IV above, Da1 aw'd..
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c o u r t  a sk s  th e  d e fe n d a n t  a g a in  w he th er  he has  a n y th in g  more t o
sa y .  I t  i s  a  b a s i c  r u l e  t h a t  even when th e  d e fe n d an t  has  no
o b je c t io n s  and has  n o th in g  t o  sa y ,  i f  he does no t admit th e
c la im , a t  th e  end o f  th e  p l a i n t i f f ' s  case  he has  to  be g iv e n
a n o th e r  o p p o r tu n i ty  by b e ing  asked  : MD6 you have any more
2su b m iss io n s  to  make ? n I f  he sa y s  he has  none, judgement i s  
p a ssed  a g a i n s t  him.
b .  Where the  p l a i n t i f f  b r i n gs th e  r e q u i r e d  minimum number 
o f  w i tn e s s e s  a nd th e  de f e ndant r a i s e s  o b j e c t i o n s .
Here th e  d e fen d an t  i s  a llo w ed  s u f f i c i e n t  tim e to  
produce w i tn e s s e s  t o  prove th e  b a s i s  o f  h i s  o b j e c t i o n s  (which 
may be based  on g e n e ra l  incom petence o f  a  w i tn e s s  o r  a p a r t i a l  
one based on, f o r  exam ple, enm ity , f r i e n d s h i p ,  e t c .  a s  shown 
above ) .  The r u l e  h e re  i s  t h a t  i f  he f a i l s  t o  prove t h i s  
w i th in  th e  tim e g iv e n  him th e  c o u r t  w i l l  f in d  a g a in s t  him 
and re c o rd  th e  f a c t  t h a t  he had r a i s e d  o b j e c t io n s  to  th e  
p l a i n t i f f ’ s w i tn e s s e s ,  t h a t  he had been  g iv en  tim e to  prove th e
2 .  dee th e  Iludawwana, o p . c i t .  p .i3Z D a rd i r ,  o p . c i t .  
p p .143-9; K h ir sh i  o p . c i t .  mo. 153-9; Ibn  Harhun o p . c i t .  
p . 1 6 6 ; Dee a l s o  J i b i r  Dawra, o p . c i t .  p .*u
p . Ib id and see Chapter V, part 1 ,  above.
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basic of his objections and that he had failed to do so.
This record will conclude the defendant's case against the 
plaintiff's witnesses and the defendant cannot have the cane 
reopened on production of evidence later on to prove the
nr
lack of competence of the plaintiff's witnesses.
The practice in courts in northern Nigeria., as we 
have noted in Chapter III, does not always accord with the 
Chartfa rules of procedure. In the case of trial procedure, 
however, an important issue arises, as to whether it is poss­
ible for the courts of today to follow the strict Chart1 a 
procedure to the letter and whether it is, from the Shari1 a 
point of view, coinpulsory for the courts to do so. It is 
submitted that it is not practicable for the courts to follow 
the Shari1 a procedure strictly. And it is further submitted 
that there are powerful juristic arguments and ample juristic 
authority in support of the view that the strict rules have 
to be suspended in certain cases and modified in others for the 
purpose of achieving the ends of justice. This issue is fully 
discussed in Part 3 below. The discussions, and the analysis
k . Dardir, op.cit. pp. Ih9il§0* 
3- Ibid.
o f  c a se s
and th e  c r i t i c i s m s / t h a t  fo l lo w  i n  t h i s  ^ a r t  a re  based  on 
th e  s t r i c t  .Shari ' a  r u l e s  o f  p ro c e d u re .
6Ilalam Ilaiwada v Ilalam Shehu.
T h is  was a case  f o r  th e  re c o v e ry  o f  a p ie c e  o f  l a n d .  
The p l a i n t i f f  c laim ed he had been i n  u n d is tu rb e d  p o s s e s s io n  
o f  th e  la n d  i n  d i s p u t e ,  which he had i n h e r i t e d  from h i s  
f a t h e r ,  about f i f t y  y e a r s  p r e v io u s ly .  The d e fe n d a n t ,  who now 
p loughed up the  l a n d ,  c la im ed  i t  be longed  to  him and he had 
been g iv en  i t  by h i s  u n c le .
What th e  c o u r t  ought to  have done was to  ash  the  
p l a i n t i f f  t o  prove h i s  case  by th e  ev idence  o f  e i t h e r  two
a d l  male w i tn e s s e s ;  o r  one male p lu s  two fem a le s ;  o r  e i t h e r
..........................................n ...................................
o f  th e s e  p lu s  th e  p l a i n t i f f 1s o a th .  But i n s t e a d  th e  c o u r t
s im ply  asked b o th  p a r t i e s  t o  b r in g  w i tn e s s e s  to  t e s t i f y  on
t h e i r  b e h a l f s .  The p l a i n t i f f  d u ly  b rough t two male w i tn e s s e s
who su p p o r ted  h i s  s t o r y  i n  f u l l ;  b u t  th e  d e fe n d an t  r a i s e d  an
o b je c t io n  a g a in s t  th e  p l a i n t i f f ’ s  w i tn e s s e s ,  on th e  grounds
6 . Case F i l e  Ho. 5 l /^ V 3 /6 7 ,  C h ief  A l k a l i ’ s C o u rt ,  Z a r i a ,  
November 19&7*
7 .  Bee C hapter V, P a r t  1 ,  above.
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that they were "friends and relatives of the plaintiff" and
therefore their evidence was inadmissible. He also brought
his own three witnesses who testified that the land in fact
belonged to him. 'Aie plaintiff, in turn, objected to the
admission of the defendant’s witnesses' evidence on the ground
that they had been "unfriendly to him for some time".
This procedure adopted by the court does not, of
course, abcord with the strict procedure laid down by the Shari'a .
The court should have asked the defendant who objected to the
plaintiff's witnesses, to bring evidence to prove that they
8
were "friends and relatives of the plaintiff". If the 
defendant failed to substantiate his allegations against the 
plaintiff’s witnesses within the time limit, then he should
9 • ■ ■ ' ' .
lose the case. The court should give judgement for the
plaintiff and the defendant would not be allowed to reopen the
case later. The court should record the fact that he had
raised objections to the plaintiff’s witnesses, that he had
been given time within which to prove the grounds for his
objections, that he had failed to do so and judgement was given
8 . Gee a.bove, fo o t  no te  no. 3-
9 . See D a rd ir  o p . c i t .  p . 1*1-9; K h i r s h i ,  o p . c i t .  p .  139-
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a g a in s t  him and he i s  t h e r e f o r e  h e reby  d i s q u a l i f i e d  from
reopen ing  th e  c a s e ." ^  'fhe purpose  o f  re c o rd in g  t h i s ,  a c c o rd in g
t o  D a rd i r ,  i s  to  p re v e n t  th e  p o s s i b i l i t y  o f  th e  d e fen dan t
c la im in g  a f te rw a rd s  t h a t  he had been den ied  h i s  ( ‘' s t a t u t o r y ” )
r i g h t  o f  i z a r . ^  I f ,  however, th e  d e f e n d a n t 's  w i tn e s s e s  ( to
prove h i s  impeachment o f  th e  p l a i n t i f f * s  w i tn e s s e s )  l i v e  f a r
away from th e  c o u r t , th e n  he i s  n o t  to  be &iven any tim e a t
a l l ,  and the  p l a i n t i f f  g e t s  ( p r o v i s i o n a l )  judgem ent; th e
d e fen d an t  re ta in in g -  th e  r i g h t  to  prove h i s  o b j e c t io n s  a t  a  
12l a t e r  d a te .
The i n t e r e s t i n g  t h in g  i n  t h i s  case  i s  t h a t  bo th  
p a r t i e s  have b rough t ev idence  each  to  prove h i s  own ow nership 
o f  th e  l a n d .  1/e s h a l l  s e e ,  below , t h a t  th e r e  a re  c a se s  i n  
which th e  c o u r t  has  to  ask  th e  p a r t i e s  each  to  prove h i s  c a se .  
T h is ,  i t  i s  su b m itte d ,  i s  one o f  th e  c a se s  where t h i s  p ro ced u re  
m ight a p p ly .  The u n fo r tu n a te  t h in g  h e re  i s  th e  c o u r t ' s  f a i l u r e  
to  g iv e  any rea so n s  a t  a l l  f o r  th e  p ro ced u re  i t  adop ted  and 
f o r  i t s  judgem ent. I t  s im ply  l i s t e n e d  to  th e  ev id ence  o f  each
10 . I b i d .
11 . D a rd ir  o p . c i t .  p .  lf>0 ; K h i r s h i ,  o p . c i t .  p . 159-
1 2 .Dee D asttq l, o p . c i t .  p .  1^-9; K h i r s h i ,  o p . c i t .  p .  159-
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o f  th e  p a r t i e s  and a r r i v e d  a t  th e  c o n c lu s io n  (from th e  g e n e ra l  
d r i f t  o f  th e  s t o r i e s  t o l d  by th e  p a r t i e s  and t h e i r  w i tn e s s e s )  
t h a t  th e  la n d  had been  abandoned f o r  th e  p re v io u s  tw en ty  y e a r s  
and t h e r e f o r e  n e i t h e r  o f  th e  p a r t i e s  had t i t l e  to  i t  and i t  
r e v e r t e d  to  th e  ow nersh ip  o f  th e  community. The c o u r t  o rd e red  
t h a t  th e  C h ief  o f  th e  v i l l a g e  was t o  ta k e  p o s s e s s io n  o f  th e  
lan d  and a l l o c a t e  i t  t o  somebody e l s e  o th e r  th a n  e i t h e r  o f  
th e  p a r t i e s .
As p o in te d  o u t ,  i f  th e  c o u r t  were to  fo l lo w  th e  
S h a r i 1 a  p ro ced u re  s t r i c t l y *  i t  would have had to  g iv e  judgement 
f o r  the  p l a i n t i f f .  The r u l e  i s  t h a t  th e  p l a i n t i f f  h as  th e  
burden  o f  adducing  e v id e n c e .  S ince  ha had d isc h a rg e d  t h a t  
bu rden , th e  d e fe n d an t  was on ly  e n t i t l e d  to  i z a r  and on 
f a i l u r e  to  impeach th e  p l a i n t i f f ' s  w i tn e s s e s ,  th e  case  shou ld  
end t h e r e ,  and he sh o u ld  no t be a llow ed  to  c a l l  w i tn e s s e s  to  
prove h i s  own t i t l e  t o  th e  p r o p e r ty .
This ty p e  o f  d e p a r tu re  froia th e  s t r i c t  S h a r i 1 a p ro ­
cedure  seems to  be w idesp read  among th e  c o u r t s .  Thus, J i b i r  D aura, 
i n  h i s  Memo, has  drawn th e  a t t e n t i o n  o f  th e  judges  t o  t h i s  p a r ­
t i c u l a r  type  o f  ne r r o r M. He sa y s  t h a t  Umaru Ib n  Afldul A z iz ’ s
13famous pronouncement was n e v e r  in te n d e d  to  be used  a s  a  means
13. To th e  e f f e c t  t h a t  : a p p r o p r i a t e  l e g a l  m easures should
be adop ted  to  remedy new d e v ia t i o n s .  See J i b i r  D aura1 s Heino«
p . 6 .
i
289
d is r e g a r d in g  th e  r u l e s  o f  th e  S h a r i 1 a .
” I t  so o f t e n  happens t h a t  some A l k a l i s ,  no sooner 
th e  p l a i n t i f f  f i n i s h e s  making h i s  d a 1 aw'a and th e  d e fe n ­
dan t d e n ie s ,  thaA th e y  ask  th e  p a r t i e s  each to  b r in g  
h i s  w i tn e s s e s ,  f o r  th e  p l a i n t i f f  t o  prove h i s  case  and 
f o r  th e  de fend an t to  prove h i s  d e n ia l  . • .  T h is  i n  
s p i t e  o f  th e  c l e a r  p r i n c i p l e  t h a t  th e  mudda’ Hi must 
b r in g  ev idence  and th e  o a th  i s  upon th e  d e n i e r • ” l^f
T his p r a c t i c e ,  he sa y s ,  i s  wrong and may o n ly  be a p p l ie d  i n
c e r t a i n  c a s e s .
iCven th e  High Court h a s  had o c c a s io n  to  make a p ro ­
nouncement a g a in s t  t h i s  d i s r e g a r d  f o r  th e  r u l e s  o f  p ro cedure  
i n  a  case  c o n s id e re d  below, an a p p e a l  from th e  Upper Area 
C ourt,  Sokoto , to  th e  High Court (Area C o u r ts )  A ppeals 
D iv i s io n .  The High Court pronounced th e  ev id en ce  g iv e n  by
the  d e fe n d a n t ’ s w i tn e s s e s  i n  su p p o r t  o f  th e  d e fe n d a n t ’ s
15d e n ia l  o f  l i a b i l i t y  !,o f  no v a l i d  consequence” .
l 6Wamban Hunkuyi v A lh a i i  Ahmadu.
T h is  was a  case o f  agency . The p l a i n t i f f  had e n t r u s te d  
t e n  sa ck s  o f  co rn  to  th e  d e fen d an t  who was to  s e l l  th e  same a t
I k . I b i d .
15 . See th e  case  o f  Uwar Diya Zoramawa v Daje A lkanci below.
16. Case F i l e  No. 5 9 /7 /6 8 ,  C h ief  A l k a l i ’ s  C ourt,  2 a r i a ,  
F eb ruary  1968 .
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prices not less than £3 per sack. The defendant sold them at
30/- each and the plaintiff now sued for the difference. The
defendant said that he was given a general authority to sell
at the best price the corn fetched. The plaintiff called two
witnesses, both of whom testified that they were present when
the agency agreement v/as entered into, and that the defendant
was specifically instructed by the plaintiff to sell only at
£3 each or more, but not less. The court - presumably by way
of izar - asked the defendant if "he agreed with the evidence
17given by the witnesses'1. The defendant said lie d id  not
because "one of the witnesses was an intimate friend of the
ZLo
plaintiff and the other was his brother-in-law".
\/hat the court should have done here is first to ask 
the defendant to prove his allegation that one of the witnesses 
was "the plaintiff’s intimate friend" and, if the defendant 
proves this, then ask the plaintiff to swear an oath to sup­
plement the other Witness's evidence. The other witness, who 
was allegedly the plaintiff's brother-in-law, remains undisquali 
fied because, even had this been proved or admitted - which is
17. Ibid.
13. Ibid.
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not shown to bo the case from the records - it would not
19disqualify the witness. And therefore the plaintiff had 
at least one witness in a ca.se - proprietary case - provable 
by one witness plus an oath.^
VJhat the court did, however, was to ask the plaintiff 
if he would agree to swear "to strengthen his case to the above 
effect1' - which the plaintiff did and was given judgement.
Nov/, unless the court meant by this that the plaintiff was to 
swear to supplement his one witness's evidence - which, again, 
is not shown to be the case in the records - the procedure is 
wrong, even though the result was t|ie right result.
Another practice of the courts which does not accord 
with the Shari1 a rules is the call on the plaintiff to supple­
ment his sufficient but challenged evidence by an oath. In
21
lialama Narnatu v Halam Hassan, the plaintiff sued the defendant,
her uncle, over a parcel of land which allegedly belonged to
22
the plaintiff's deceased father. The land had been pledged
19. See Part 1 above.
20. Ibid.
21. Case File No. 81/62, Tudun v/ada Native Court, Zaria, 
February 1962.
2 2. Which, presumably, she inherited.
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by the defendant and the plaintiff asked the defendant to allow 
her to redeem the land from the pledgee. The defendant refused 
to do that and said the land in question in fact belonged to 
him and had never belonged to the deceased father of the 
plaintiff* The court therefore asked the plaintiff to produce 
witnesses to prove that the land did indeed belong to her late 
father. -She called two witnesses who so testified. Thereupon 
the defendant requested the court to ignore the evidence given 
by the plaintiff’s witnesses because they were his enemies.
So far so good. The court ought then to have called 
upon the defendant to prove his allegation of enmity against 
the plaintiff*s witnesses. Failure to do so would then entitle 
the plaintiff to judgement and the fact of the defendant’s 
having raised the objection and failed to substantiate his 
allegations should be recorded. But the court, instead, simply 
asked the plaintiff if she would swear and confirm her claim; 
she did and obtained judgement.
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Cross-examination of witnesses.
Having said that the defendant has the right to 
challenge the plaintiff's witnesses, the question arises whether 
it is open to the defendant to ask the witnesses questions (by 
was of cross-examination) in order to prove that their evidence 
is inadmissible even though they do not suffer from any lack 
of competence. For example, among the grounds for impeachment 
of witnesses and their evidence are : that they testify in a
23
matter of which they are most unlikely to have any knowledge;
or that they have some interest in the case in which they
2 k  23testify; or that they suffer from tagafful. All these
are matters which can be proved by cross examination. It would
seem that "cross-examination* may be permitted in these cases
23. Ibn Farhun, op.cit. Vol. I, p.226, mentions this ground 
of impeachment and says it is based on the Hadith of the 
Prophet that a bedouin’s evidence is inadmissible against- 
a sedentatHj town dweller. This has been interpreted by 
Aalik to cover only matters the nomad is not likely to be 
acquainted with or to know enough about.
2k. See Part 2 above,
23. Ibid.
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if the issue is raised.
After the plaintiff has proved his case and the 
defendant has failed to challenge the witnesses of the 
plaintiff, the court, before it passes judgement, must make
27
Izar. It must ask "have you any further points to raise ?,f
If the defendant says he has none then judgement is passed.
If he says he has, he is allowed to state his points, unless
he only wishes thereby to waste the court’s time by delaying
tactics. If this appears to be the case his reply is to be
treated as ladad and ignored, and judgement passed against 
28him. (The same rule of Izar apxolies where judgement is to
29 Nbe passed against the plaintiff. ).
26. Cross-examination of witnesses is not, as a rule, per­
mitted under the Bhari1 a procedure. A witness is either 
competent or h<a is not. If he is competent, whatever he 
says is final. However, when such issues as tagafful and 
interest or partiality are raised, it is submitted that the 
witness may be tested on that score =, We may observe here 
(a pibint discussed below in Part 3) that some of the ancient 
judges did resort to cross-examination of witnesses - and 
even to making them testify on oath; for example, Ibn Asim and 
Ibn Bashir (both of them in their judicial capacities).
See Ibn Parhun, op.cit. Vol. II, pp. , l*f6 , 1*1-9, and 
Part 3 below.
27. See footnote 2 above.
28. Ibid.
29 . Ib id ."  when he lo s e s  the c a se .
c. \/here the plaintiff brings insufficient evidence.
The plaintiff may be unable to bring any witnesses 
at all; or he may be able to bring only one where two adl 
witnesses are required (or he may bring two and the defendant 
successfully challenges one of them).
i. :,/here the plaintiff brings no witnesses at all (or he 
brings what counts for nil - for example, any number of
30children, in matters not provable by children’s evidence, or 
one woman ;.
The case is to be resolved by means of the exonerative
oath.
The exonerative oath.
Throughout the preceeding pages references have been 
made to the "exonerative oath", It is an oath which a defendant 
swears in order to exonerate himself from the claim against him. 
It is only available if the plaintiff fails to prodnce  witnesses 
to prove the case, and it is subject to the following conditions.
3 0. See Part 1 above p.
31. Ibid, and see the hudawwana, op.cit. p. 138.
296
First, the defendant, before swearing the exonerative 
oath, may extract an undertaking from the plaintiff that if 
he swears the exonerative oath, the plaintiff shall not there-
32
after spring any witnesses upon him. If the plaintiff agrees 
to this the defendant’s oath is final. Secondly, the oath may 
only be imposed on the defendant at the plaintiff's request.
I t  i s  no t a u to m a tic  and th e  c o u rt h a s  e i t h e r  to  w a it f o r  th e  
p l a i n t i f f  to  ask  f o r  th e  d e fe n d a n t’ s  o a th  o r  i t  must f i r s t
ask the plaintiff whether the defendant should be sworn the
33exonerative oath. This is apparently because the plaintiff 
is entitled to be given time to bring his witnesses before the
defendant swears an exonerative oath. Thus, Ibn Farhun
/ \ 3mentions a case vin the classical texts) where a judge in
his ekcess of zeal asked a defendant (who denied the plaintiff’s
cla.im) to  sw ear th e  e x o n e ra tiv e  o a th  and go f r e e .  T h is  was
after the plaintiff had failed to produce any witnesses.
when the defendant swore, the plaintiff complained, saying
32. Khirshi, op.cit. p.136; Dardir, op.cit. p.1^ -6.
33* Khirshi, ibid; Dardir, ibid. Ibn Farhun, op.cit. Vol. I. 
pp. K6 , 4-7*
y k . Ibn Farhun, op. cit. Vol. I, p.^7*
he neither authorised no accepted the oath and that he demanded 
it be repeated- The judge v/as in no doubt about his error 
ana v/as equally in no doubt about the validity of the plain­
tiff1 s demand. But because it v/as unfair to ask the defendant 
to repeat the oath, the judge paid the J>0 Dinars in dispute 
out of his own pocket. Another point is that when the
defendant swears, the plaintiff or his representative must
35be there to witness the oath.
Thirdly, the defendant may only be called upon to 
swear the exonerative oath after the plaintiff has proved 
khulfra. ^  The rule is that on the plaintiff's bare claim 
against the defendant, unsubstantiated, the defendant may not 
even be called upon to exonerate himself, unless the plaintiff 
has at least proved to the satisfaction of the Lav/ that there 
is a nrima facie case against the defendant. To do this, 
the weakest evidence will suffice (unlike the proof of the 
full case). Lven that of a single woman, or even circumstantial 
evidence - for example, the defendant's handwriting or signs
35- Ib n  FarhUn, op . c i t .  V ol. I ,  p . 192.
36 . Ib n  F arln in , o p . c i t .  V ol. I ,  p . 199* D a rd ir ,  o p . c i t  p . 1^5; 
K h ir s h i ,  o p . c i t .  p . 155*
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of battery on the body of the plaintiff - will suffice.
However, there are seven cases in which the plaintiff 
need not establish a prima fatSie case against the defendant 
before he is entitled to obtain an exonerative oath from the 
defendant. In these seven cases, the Lav/ presumes the exis-
38
tence of khulta (cont'act, transaction).
i. In cases against craftsmen or tradesmen - for example
goldsmiths, carpenters or tailors. Where the claim against any
of them is by a member of the public and in respect of their
trade or business, there is no need to prove any prior khul^a.
The law assumes it against them on account of the nature of
39their trade or businesst Their invitation to the v/hole world
to do business with them gives rise to the presumption of 
khulta. This class includes public custodiers in claims 
against them for bailment in respect of the things they keep
37* I b id .  But n o t t h a t  o f  a d i s q u a l i f i e d  w itn e s s .
3 8 . Ib n  Farhun  op. c i t .  V ol. I, p p .200, 201; D a rd ir ,  o p . c i t .  
pp . Ih 5 j6 ;  K h ir s h i ,  o p . c i t .  pp . 133>8 .
3 9 . I b id .
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h0
for their clients-
41ii. A claim by a guest against his host or vice versa.
i’or example, the guest claims he has left behind some a.rticle
\ house t
m  his host s . and that the host has convened it to hisK
own use. (Or the host's claim that the guest has left with 
an article of the host's and has converted it). In either 
case the claim sticks and the defendant has to swear.
42
iii. Claims in respect of something tangible including
landed property. If, for example, the plaintiff claims that 
the cap, o r  gown, o r  shoes, the defendant has on him or uses, 
belongs to the plaintiff, here though there is no khulja, the 
defendant must swear.
40. Ibn Farhun, op.cit. Vol. I p.199* Khulfca has been defined, 
for the purposes of da1awa, to cover only business khulfra and n o t ,  
for example, fraternal or similar other It is there­
fore necessary for the plaintiff to prove this type of khulta 
even if the defendant is his close friend or is otherwise 
related to him. See Ibn Farhun, op.cit. Vol. I, p.200.
41. Ibn F arh u n , o p . c i t .  Vol. I, p .201; D a rd ir ,  o p . c i t .  p .l4 5 * 6 ; 
K h ir s h i ,  o p . c i t .  pp . 155>6 .
42. Ibid.
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iv. A claim by a traveller (in a group of travellers)
against another that he has deposited something with that
43
other for safe custody.
v. A mar id (defined as a ’’dying person”)^f who claims the
45
defendant owes him a debt.
vi. Claim against the defendant that the plaintiff had
bought from (or sold to) him something in the market place at
46a time when he was known to be at the place.
4 7
vii. Claims against a suspicious person. Thus, a claim
of theft or conversion against a suspect among people, needs 
no proof of prima facie evidence.
43* Ibid v
44. Cee Coulson, Succession, op.cit. p. 239-
43• Ibn Farhun, op.cit. Voib. I, p.201; Khirshl, op.cit. p.136; 
Dardtr, op.cit. p.146.
46. Ibid.
4-7- Ibid.
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There are some authorities, like Ibn Nafi and
Ibn Abdul Hakam, who take the view that it is not necessary
to prove khulfca before the defendant shall be compelled to
swear.^ Ibn Lubaba . and others also "returned to this view -
because, they said, the famous Hadith says Mthe mudda*i must
call witnesses and the denier must swear”. Others say that
the proof of khul£a is only required if the defendant is a
pious person who is unlikely to deny a just claim made against 
A9him. But the dominant view is that proof of khulfra is
necessary before the defendant is obliged to swear the
exonerative oath.
The defendant may refuse to swear the exonerative
oath even though he denies the Glaim against him. In such a
case the court ’’returns'1 the oath to the plaintiff. If he
swears, he obtains judgement. If he too refuses, his claim
50
fails and the defendant goes free. But there is an exception
A3. Bee Ibn Farhun op.cit* Vol. I p.200. liayyara op.cit. p.20; 
Khirshl op.cit. p. 1 55; Dardir, op.cit. p.lA-5;* Tawadi^ op.cit. 
p.30 says this was the Andalusian practice and see Ibn Asim, 
op.cit. p.A.
A9« ^ee, for example, the view reported in Ibn Farhun, op.cit. 
Vol. p. 199-
50 . See b*eL&iA?, p .S 0 3
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in the case where a woman claims her husband has divorced her.
If she can produce no evidence, the husband will not be asked
to swear, because - says Ibn Farhun - otherwise any woman can
claim this and the courts will be closed with such baseless 
51
claims. /mother reason is that, has been shown above, 
the woman in this case can get the ca.se reopened later.
The following two cases may illustrate the exonerative 
oath. In these cases the procedure on the exonerative oaths 
was correctly applied although it was proceeded by the incor­
rect preliminary of asking both parties to brinj their witnesses.
52I n  A lh a ji  Yusufu v Duwa Hai G oro , the plaintiff sued 
for the recovery of the sum of £35* 5a. od. being the price of 
kola-nuts which the plaintiff sold and delivered to the defen­
dant on the agreement that payment was to be made in two months* 
time. The defendant admitted the contract, but denied the 
amount. He said he owed only £19- 0. 0. The court asked both
51. See Ibn FarhUn op. cit. pp. 128-9. T
52. Case File Ho. ^3^/588, Chief Alkal's Court, Zaria, November, 
1967.
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p a r t i e s  to  c a l l  t h e i r  w itn e s s e s  to  prove t h e i r  r e s p e c t iv e  
s t o r i e s ,  b u t b o th  f a i l e d  t o  b r in g  w itn e s se s*  T hereupon th e  
c o u r t  asked th e  d e fen d an t i f  he would sw ear th e  e x o n e ra tiv e  
o a th  to  th e  e f f e c t  t h a t  he owed o n ly  th e  a d m itte d  £1 9 * 0 .  0 .
The d e fen d an t ag reed  and swore and judgem ent was e n te re d  
a g a in s t  him f o r  th e  ad m itted  sum o f  £1 9 * 0 .  0 .
There was k h u l ta  -  a d m itte d  by th e  d e fe n d an t 
h im s e lf ;  th e  p l a i n t i f f  had f a i l e d  to  prove h i s  c a s e , and 
th e  d e fen d an t had ag reed  to  e x o n e ra te  h im s e lf  by an  oath*
The o th e r  c a s e , Musa s /o  Umaru v Dawai ^udun V/ada, 
i s  on a l l  fo u rs  w ith  th e  above, ex ce p t t h a t  i n  th e  l a t t e r  
case  when th e  p l a i n t i f f  f a i l e d  to  p roduce  ev id en ce  and th e  
d e fe n d an t was asked  to  sw ear th e  e x o n e ra tiv e  o a th , he re fu sed *  
When th e  o a th  w aswfceturnedt' to  th e  p l a i n t i f f  h e , to o ,  r e fu s e d .
The c o u rt th e r e f o r e  gave judgem ent f o r  th e  p l a i n t i f f  f o r  th e  
sum a d m itte d  by th e  d e fe n d a n t r a t h e r  th a n  th e  sum cla im ed  by 
th e  p l a i n t i f f .
Here a g a in  th e  e x o n e ra tiv e  o a th  had to  be r e s o r te d  t o .  
K h u lta  had been  proved ; th e  d e fe n d a n t had been  g iv e n  th e  oppo r-
33* Case F i l e  No. 628/66  Tudun Wada N a tiv e  C o u rt, S a r ia ,  
O c to b er, 1966.
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t u n i t y  to  e x o n e ra te  h im s e lf  and he had re fu s e d ;  th e  p l a i n t i f f  
had been  g iv e n  th e  o p p o r tu n ity  to  co n firm  h i s  unproven a l l e g a ­
t i o n  by an  o a th  and h e , to o  had r e f u s e d .  The o n ly  co u rse  open
54to  th e  c o u r t  was judgem ent f o r  th e  d e fe n d a n t .
i i .  Where th e  p l a i n t i f f  b r in g s  o n ly  one w itn e s s .
Under ( i )  above th e  e x o n e ra t iv e  o a th  b e lo n g s a s  o f
r i g h t  to  th e  d e fe n d a n t who h a s  th e  f i r s t  r e f u s a l .  I t  i s  o n ly
i f  he r e f u s e s  t o  sw ear and go f r e e  t h a t  th e  p l a i n t i f f  may
sw ear and con firm  h i s  c la im . And i f  h e , to o  r e f u s e s ,  th e
55d e fe n d a n t g o es f r e e .  W here, on th e  o th e r  hand , th e  p l a i n t i f f  
in tro d u c e s  th e  i n s u f f i c i e n t  e v id e n ce  o f  one w itn e s s ,  th e  p ro c e ­
du re  (u n d er e x o n e ra tiv e  o a th s ,  above) i s  r e v e r s e d .  The
p l a i n t i f f  i s  t o  remedy th e  d e f i c i e n t y  by h i s  o a th  a f t e r  th e
56one w i tn e s s 1s  te s tim o n y . I f  he sw e a rs , t h a t  ends th e  m a t te r .
I f  he r e f u s e s  to  sw ear, th e  o a th  i s  t o  be ’’r e tu r n e d ” to  th e
57d e fe n d a n t who sw ears and goes f r e e .
3km See B a r d ir ,  o p . c i t .  p . 146; K h i r s h i ,  o p . c i t .  p . 156; Ib n  
F arh tin , o p . c i t .  V o l. I ,  p . 184.
55• I b i d .
5 6 . D a rd lr ,  o p . c i t .  p p .1 5 1 ,2 ; K h i r s h i ,  o p . c i t .  p . l 6 l .
31m Ib id .
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I f  th e  d e fe n d a n t, to  whom th e  o a th  i s  ‘'r e tu r n e d 1*, 
a ls o  r e f u s e s  to  sw ear " th e  r e tu rn e d  o a th " ,  th e  r u le  i s  th a t  
he becomes l i a b l e .  H is r e f u s a l  to  sw ear th e  " re tu rn e d  o a th "  
to  e x o n e ra te  h im s e lf  c o u n ts  a s  ev id en ce  a g a in s t  him and
58supp lem en ts th e  ev id en ce  o f  th e  p l a i n t i f f ' s  s in g le  w i tn e s s .
I n  su p p o rt o f  t h i s  r u le  i s  th e  maxim -  no doubt d e s ig n e d - to
p re v e n t a  p ing-pong  game w ith  o a th s  -  t h a t  "a  r e tu rn e d  o a th  may
59n o t be r e tu rn e d  tw ice  o v e r" .
However, i f  th e  p l a i n t i f f ' s  c la im  i s  a  m a trim o n ia l
c la im  t h a t  depends on th e  p ro o f  o f  a  m arriag e  -  a s  f o r  exam ple 
i f  th e  p l a i n t i f f  c la im s  a g a in s t  th e  d e fe n d an t t h a t  th e  d e fen ­
d a n t had g iv e n  h i s  d a u g h te r  i n  m arriag e  to  th e  p l a i n t i f f  and 
th e  d e fe n d an t d e n ie s  t h i s  -  p a r t i a l  p ro o f  w i l l  n o t e n t i t l e  
th e  p l a i n t i f f  to  a n y th in g , ^he r u le  i s  t h a t  w herever th e  
c o n tr a c t  o f  m arriag e  i s  i n  d i s p u te ,  w hoever r e l i e s  upon i t  
must p rove i t  s t r i c t l y  w ith  a t  l e a s t  th e  two re q u ire d  w i tn e s s e s .
5 8 . Ib n  FarhUn, o p . c i t .  V ol. I I ,  p . 117 , sa y s  t h i s  i s  no more 
th a n  a  p ie c e  o f  c i r c u m s ta n t ia l  e v id e n ce  to  b u t t r e s s  th e  ev id en ce  
o f  th e  one w itn e s s .  See a ls o  Ib n  F arh tin , o p . c i t .  V o l. I ,  p . 191 .
59- See DasH ql, o p . c i t .  p . 151*
6 0 . D a rd lr ,  o p . c i t .  p . 152; K h irsh I  o p . c i t .  p . 162 . A r u le  to  
th e  same e f f e c t  a p p l ie s  f o r  a  d is p u te d  fcalaq d iv o rc e .  See 
C h ap te r V P a r t  1 above p .
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T h is , a c c o rd in g  to  D a rd lr ,  i s  because  a  m arriag e  c o n tr a c t  i s  
n o t (o r  n e v e r sh o u ld  b e) sh rouded  i n  s e c re c y ; r a t h e r  i t  i s  a  
h ig h ly  p u b l ic i s e d  m a t te r  hhd th e r e f o r e  f a i l u r e  to  p roduce a
mere two w itn e s s e s  th row s th e  whole case  i n to  doub t and
. . 61 s u s p ic io n .
62UwE^CDiya Zoromawa v D aje A lk a n c i.
T h is  i s  a  case  t h a t  tfame e v e n tu a l ly  to  th e  High C ourt 
(A rea C o u rts )  A ppeals D iv is io n  i n  S oko to , and th e  p o in t  o f  
i n t e r e s t  i s  th e  i s s u e  o f  i n s u f f i c i e n t  e v id e n c e . The re sp o n d e n t, 
D aje A lk an ci,w as th e  p l a i n t i f f  i n  th e  C ity  Area C o u rt, Soko to , 
and had sued th e  a p p e l la n t  o v e r a  p ie c e  o f farm  la n d .
At th e  t r i a l  i n  th e  C ity  A rea C o u rt, S oko to , th e  
p l a in t i f f / r e s p o n d e n t  had a l le g e d  t h a t  th e  d e fe n d a n t /a p p e l la n t  
who owned a  p a rc e l  o f farm  la n d  a d jo in in g  to  th e  p l a i n t i f f /  
re s p o n d e n t’ s ,  had moved th e  boundary  l i n e  i n to  th e  p l a i n t i f f /  
r e s p o n d e n t’ s  la n d .  The p l a in t i f f / r e s p o n d e n t  w^s d u ly  asked  
by th e  t r i a l  c o u r t  to  b r in g  w itn e s s e s  to  prove h i s  a l l e g a t io n ,  
and he c a l le d  t h r e e .  However, o f  th e  th r e e  o n ly  one w itn e s s
61 . D a rd lr ,  i b i d .
62 . Case No. NWS/13A/71, N o rth -W estern  S ta te  High C ourt 
(u n re p o r te d ) ,  F e b ru a ry  1972.
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cla im ed  to  know th e  boundary  l i n e  and th e  c o u rt  o rd e re d  him 
to  go to  th e  lo c u s  i n  quo to g e th e r  w ith  th e  c o u r t1s  r e p r e s e n ­
t a t i v e  and th e  p a r t i e s  and show where th e  c o r r e c t  boundary  
l i n e  w as. When t h i s  was done and th e y  had a l l  r e tu r n e d  to  
th e  c o u r t  room, th e  judge asked  th e  d e fe n d a n t /a p p e l la n t  i f  
she . ag reed  w ith  th e  p l a i n t i f f / r e s p o n d e n t 1s w itn e s s * s  
d e m a rca tio n  o f  th e  boundary  l i n e ,  to  w hich th e  d e fe n d a n t 
s a id  she d id  n o t .  The c o u r t  th e n  asked  th e  d e fe n d a n t i f  she 
cou ld  produce w itn e s s e s  to  p rove  th e  c o r r e c t  boundary  l i n e ,  
and she c a l le d  fo u r  w i tn e s s e s ,  a l l  o f  whom t e s t i f i e d  i n  sup ­
p o r t  o f  h e r  s t o r y .  I n  a d d i t io n  to  th e  f o u r  w i tn e s s e s ,  a  
"H e a lth  In s p e c to r "  -  an  o f f i c i a l  o f  th e  L oca l A u th o r i ty  whose 
d u t ie s  in c lu d e  d e m a rc a tio n  o f  such  b o u n d a rie s  -  t e s t i f i e d  t h a t  
he h ad , i n  h i s  o f f i c i a l  c a p a c i ty ,  dem arca ted  th e  boundary  and 
t h a t  th e  d e fe n d a n t 's  c la im  was th e  r i g h t  one .
Upon t h i s  e v id e n ce  th e  t r i a l  c o u r t  found i n  th e  
d e f e n d a n t 's  fa v o u r  and th e  p l a i n t i f f  a p p ea le d  to  th e  Upper A rea 
C o u rt, S oko to , a g a in s t  th e  d e c is io n .
6 3 . W hich, view ed from th e  s t r i c t  S h a r i ' a  p ro c e d u re , was w rongly  
a d m itte d  because  i t  i s  n o t open to  th e  d e fe n d a n t i n  o rd in a ry  
c a se s  t o  in tro d u c e  e v id e n ce  to  prove  h i s  d e n ia l .  See above p .
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The u n fo r tu n a te  th in g  ab o u t t h i s  case  i s  t h a t  th e  
t r i a l  c o u r t  -  th e  C ity  A rea C o u r t , Sokoto -  gave no re a so n s  
f o r  i t s  judgem ent. The judgem ent i t s e l f  a p p e a rs  to  be j u s t  
and c o r r e c t  on th e  b a s i s  o f  th e  e v id en ce  re c e iv e d  by th e  
c o u r t .  But th e  f a t a l  d e fe c t  i n  i t ,  a c c o rd in g  to  th e  a p p e l la t e
c o u r ts ,  was t h a t  ev id en ce  had been  w rongly  a c c e p te d  from th e
6k  65d e f e n d a n t s  w i tn e s s e s .  As w i l l  be se e n  below , t h i s  i s
a  case  t h a t  cou ld  have been  d e c id e d  on th e  b a s i s  o f  th e  r u l e s  
on mutad5!iyayn ( c o n f l i c t in g  c la im s t o  a  th in g )  w hereunder 
each  p a r ty  i s  e n t i t l e d  to  c a l l  e v id en ce  to  su p p o r t h i s  c la im  
and th e  c o u rt  i s  to  d ec id e  on th e  b a s i s  o f  th e  b e s t  e v id e n c e . 
(But because  th e  c o u rt d id  n o t base  i t s  d e c is io n  on t h i s ,  
and i t  t r e a t e d  th e  case  r i g h t  from  th e  b e g in n in g  a s  an  o r d i ­
n a ry  c la im  by th e  p l a i n t i f f  and d e n ia l  by th e  d e fe n d a n t, b o th  
a p p e l la te  t r i b u n a l s  f e l t  th em se lv e s  o b lig e d  to  / c o r r e c t  th e  
p ro c e d u ra l  e r r o r "  and re v e r s e  th e  d e c is io n  on th e s e  g rounds o f  
a  p ro c e d u ra l  t e c h n i c a l i t y . )
The Upper A rea C ourt a sk ed  th e  d e fe n d a n t /a p p e l la n t  
to  sw ear an  o a th  t h a t  she had n o t moved th e  boundary  a s  a l le g e d
6A. Ib id .
65• See below, p .323
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by th e  p l a i n t i f f / r e s p o n d e n t , and she r e fu s e d  to  do s o .  The 
o a th  was th e n  re tu rn e d  to  th e  p l a i n t i f f / r e s p o n d e n t ,  who swore 
and was g iv e n  judgem ent -  r e v e r s in g  th e  t r i a l  c o u r t .  I t  i s  
a g a in s t  t h i s  judgem ent o f  th e  Upper A rea C o u rt, S oko to , t h a t  
th e  d e fe n d a n t /a p p e l la n t  ap p ea led  to  th e  High C ourt (A rea 
C o u rts )  A ppeals D iv is io n , S oko to .
I n  a p p e a ls  to  th e  High C o u rt, th e  a p p e l la n t  m ust
s t a t e  h i s  g rounds o f  a p p ea l and i n  o rd e r  to  conform  to  t h i s
m ile , th e  d e fe n d a n t /a p p e l la n t  gave two g ro u n d s , o n ly  one o f
which was c o n s id e re d  o f s u f f i c i e n t  m e r it  to  d e se rv e  c o n s id e ra ­
t i o n  by th e  High C o u rt. I t  was
" th a t  th e  Upper A rea C ourt e r r e d  i n  law  i n  c a l l i n g  upon 
th e  a p p e l la n t  to  ta k e  o a th  on th e  fa c e  o f  s a t i s f a c t o r y  
and u n ch a llen g ed  ev id en ce  o f  h e r  fo u r  w itn e s s e s  i n  
th e  m a t te r " .  66
The judgem ent o f  th e  High C ourt was re a d  by 
Mr. J u s t i c e  Muazu Muhammad. The C ourt i t s e l f  was made up o f  
Mr. J u s t i c e  Jo n e s , S .P . J .  ( p r e s id in g ) ,  Mr. J u s t i c e  Muazu
67Muhammad, Ag. Ju g g e , and A lh a j i  H a l iru  B i n j i ,  D eputy Grand K had i. 
6 6 . Case No. NWS/13A/71, p .3 .
6 7 * The Bench o f  th e  High C o u rt, when i t  s i t s  a s  a  c o u r t  o f  
a p p e a l h e a r in g  a p p e a ls  from A rea C o u r ts , in c lu d e s  a  judge o f  
th e  S h a ri* a  C ourt o f  Appeal (se e  C h ap te r I ,  p a r t  2 , above) -  
hence th e  p re sen c e  o f  th e  D eputy Grand Khadi i n  t h i s  c a s e .
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The C ourt r e f e r r e d  to  S e c tio n s  2 6 (1 ) and 63 o f  th e  A rea C o u rts
E d ic t  (w hich d e a l  w ith  th e  law  o f  p r a c t i c e  and p ro ced u re  o f  th e
A rea C o u rts )  and O r. XI o f  th e  A rea C o u rts  ( C iv i l  P ro ced u re )
in  e f f e c t
R u les w hich p r o v id e / th a t  th e  S h a r i1a  p ro ced u re  was to  go v ern
th e  conduct o f  t r i a l  p ro ced u re  i n  S h a r i1 a  c o u r t s  i n  c i v i l
68m a t te r s .  S ince  th e  "Moslem Law procedure)* was to  be a p p lie d
( s a id  th e  High C ourt)
" th e  t r i a l  c o u rt  sh o u ld  have th e r e f o r e  a p p lie d  th e  
p r o v is io n  o f  th e  w e ll  known I s la m ic  Law p ro c e d u ra l
maxim from T uhfah (69) nam ely s ........................ T h is
means i n  E n g lish  : r I t  i s  upon he who a s s e r t s  to  
p rove and he who d e n ie s  t o  ta k e  th e  o a t h ' . "  70
I f  t h i s  maxim had been  fo llo w ed  by th e  t r i a l  c o u r t ,
co n tin u ed  th e  judgem ent, th e  d e fe n d a n t /a p p e l la n t  sh o u ld  have
been  c a l le d  upon to  ta k e  th e  e x o n e ra t iv e  o a th  when she d en ied
th e  a l l e g a t io n .  I t  was wrong to  c a l l  upon h e r  to  produce
w itn e s s e s  to  p rove h e r  d e n ia l ,  an d , s a id  th e  High C o u rt,
" s in c e  i n  law  i t  was n o t open f o r  th e  a p p e l la n t  to
c a l l  any w itn e s s e s  a t  th e  t r i a l  c o u r t  i n  su p p o rt o f
h e r  d e n ia l ,  a l l  th e  ev idence  g iv e n  by th e  w itn e s s e s
she was a llow ed  t o  c a l l  i n  e r r o r  m u st, i n  o u r  o p in io n ,
be re g a rd ed  a s  u n c a l le d  f o r  and o f  no v a l id  co n seq u en ce ."  7 1 *
6 8 . See C hap ter I  P a r t  2 above.
6 9 . i . e .  o f  Ib n  Asim, o p . c i t .
7 0 . Case No. NWS/13A/71, p.*f.
7 1 . Case No. NW5/13A/71, p .5«
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The C ourt added t h a t
" i t  was q u i te  p ro p e r  . . .  f o r  th e  Upper A rea C ourt to  
have c o r r e c te d  t h a t  p ro c e d u ra l  e r r o r  by c a l l i n g  upon 
th e  a p p e l la n t  t o  ta k e  th e  o a th  o f  d e n ia l .  And when 
th e  a p p e l la n t  f a i l e d  to  do so , th e  Upper A rea C ourt 
r i g h t l y  c a l l e d  upon th e  re sp o n d en t to  ta k e  th e  o a th  
i n  su p p o rt o f  th e  ev id en ce  o f  h e r  one w itn e s s  to  
e s t a b l i s h  h e r  c a s e ."  72
And th e  Upper A rea C o u r t’ s  d e c is io n  -  th e  one a p p ea le d  a g a in s t
b e fo re  th e  High C ourt -  was u p h e ld .
T h is  d e c is io n  o f  th e  High C ourt i t s e l f ,  i t  i s  
r e s p e c t f u l l y  su b m itte d , i s  based  on an  e rro n e o u s  view  o f  th e  
s t r i c t  S h a r i1 a  r u l e s  o f  p ro c e d u re . The case  co n ce rn s  p ro ­
p r i e to r y  r i g h t s / c l a i m s ; and i s  th e r e f o r e  p ro v a b le  by th e  
ev id en ce  o f  e i t h e r  (a )  two male w i tn e s s e s ,  (b ) one male and 
two fem ale w itn e s s e s  o r  (c )  one male w itn e s s  (o r  two fem ale 
w itn e s s e s )  p lu s  th e  p l a i n t i f f ' s  o a th  (w hich we may c a l l  th e
“com plem entary o a th " ) .  T h is  h as  been  d is c u s s e d  i n  C hap ter V 
73-Pari 1 above. I t  was th e r e f o r e  wrong o f  th e  Upper A rea 
C ourt w hich " c o r r e c te d "  th e  p ro c e d u ra l  e r r o r  to  have c a l le d  
on th e  d e f e n d a n t /a p p e l la n t  " to  ta k e  th e  o a th  o f  d e n ia l"
( " th e  o a th  o f  d e n ia l"  h e re  p resum ab ly  means th e  " e x o n e ra tiv e
72. Ib id .
73• See C h ap te r V, P a r t  1 , above, p . 2.55 See a l s o  J i b i r  D aura, 
o p . c i t .  p . 8 .
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o a th " ) .  The c o r r e c t  p ro ced u re  ( i f  th e  s t r i c t  p ro ced u re  were
to  be fo llo w e d ) would have been  f o r  th e  c o u r t  to  c a l l  upon th e
p la i n t i f f / r e s p o n d e n t  f i r s t  to  supp lem ent h e r  i n s u f f i c i e n t
e v id en ce  by th e  " com plem entary o a th " .  I f  she ag reed  and
sw ore, she o b ta in e d  judgement* I t  i s  o n ly  i f  she re fu s e d
t h a t  th e  o a th  sh o u ld  be " r e tu r n e d ” to  th e  d e fe n d a n t /a p p e l-
l a n t  who co u ld  sw ear and go f r e e .  I f  th e  " re tu rn e d "  o a th
was re fu s e d  by th e  d e f e n d a n t /a p p e l la n t , i t  cou ld  n o t be
re tu rn e d  to  th e  p l a i n t i f f ,  and th e  p l a i n t i f f  would n e v e r th e -
74l e s s  o b ta in  judgem ent. The p l a i n t i f f  w as, i n  t h i s  p a r t i c u l a r
c a s e , e n t i t l e d  to  judgem ent w ith o u t h e r  o a th ,  on th e  b a s i s  o f
th e  r u le  t h a t  "a  re tu rn e d  o a th  may no t be r e tu rn e d  tw ice  o v e r" ,
and t h a t  th e  d e f e n d a n t s  r e f u s a l  to  sw ear i s  i t s e l f ,  i n  law ,
75c o n s id e re d  a d d i t io n a l  e v id e n c e . A ccord ing  to  th e  a u t h o r i t i e s ,  
when a p l a i n t i f f  p ro d u ces o n ly  one w i tn e s s ,  th e  d e fe n d an t i s  
n o t l i a b l e  u n t i l  ( th e  p l a i n t i f f  hav in g  re fu s e d  to  sw ear) he 
r e f u s e s  to  sw ear th e  r e tu rn e d  o a th  "because  i t  i s  o n ly  th e n
76t h a t  h i s  l i a b i l i t y  i s  c o n firm e d ."
7 4 . See C hap ter V, P a r t  1 ,  above p . 304* and a ls o  fo o tn o te  58 
ab o v e•
75 . I b id .
7 6 . I b i d .  See a ls o  Ib n  Far^tln  o p . c i t .  V o l. I  p . 191$ D a rd lr  
o p . c i t .  p .1 5 1 ; K h ir s h I , o p . c i t .  p . l 6l .
3 1 3
T h is  c r i t i c i s m ,  w hich i s  based  s o le ly  on th e  c o n s id e ra ­
t i o n  o f  th e  S h a r i1 a  r u l e s ,  i s  n o t j u s t  h a i r - s p l i t t i n g .  I f  th e  
d e fe n d an t who was w rongly  o f f e r e d  th e  o a th  f i r s t  had d ec id ed  
to  ta k e  i t ,  th e  p l a i n t i f f  would have w rongly  l o s t  th e  case  
even  though  he i s  th e  one who sh o u ld  have th e  f i r s t  r e f u s a l ,  
how ever, a  more s e r io u s  c r i t i c i s m  i s  t h a t  th e  a p p e l la te  c o u r ts  
had a llow ed  th e  p ro c e d u ra l  t e c h n i c a l i t i e s  to  d e fe a t  th e  ends 
o f  ju s t ic e *  In  th e  f i r s t  p la c e ,  t h i s  case  (and a l l  s im i la r  
la n d  c a s e s )  le n d s  i t s e l f ,  a s  p o in te d  o u t above, to  th e  
m u tad !$ iyayn  p ro ced u re  d is c u s s e d  below . I f  th a t  p ro ced u re  
had been fo llo w e d , th e  lo w er c o u r t  would have been  u p h e ld . 
S econd ly , even a p a r t  from th e  m utada*iyayn  p ro c e d u re , th e  
s t r i c t  r u l e s  o f th e  S h a r i1 a  p ro ced u re  sho u ld  be m o d ified  where
th e  ends o f  j u s t i c e  so demand. T h is  h a s  been  more f u l l y  d i s -  
77cu ssed  below . F in a l ly ,  i t  i s  su b m itte d  t h a t  a p p e l la te  t r ib u n a l s  
sh o u ld  o c c a s io n a l ly  tu r n  a  b l in d  eye to  " p ro c e d u ra l e r r o r s 11 
t h a t  do no harm to  s u b s t a n t i a l  j u s t i c e  i n  a  c a s e .
A nother case  o f  l e g a l l y  i n s u f f i c i e n t  ev id en ce  i s
78Gude Uman Goma v Garba Dan A u ta . I t  was a  case  o f  a l le g e d
77* Chapter V, Part 3* below.
7 8 . Case F i l e  No. 808/ 6 7 * Tudun Wada N a tiv e  C o u rt, Z a r ia ,  
O c to b e r, 1987*
c o n v e rs io n  by a  b a i l e e .  The p l a i n t i f f  c la im ed  th e  had e n t r u s te d  
2k3 p l a t e s  w ith  th e  d e fe n d an t f o r  s a f e  k e e p in g , and th e  d e fe n d an t 
had f a i l e d  to  make them o v e r to  h e r  when she re q u e s te d  t h e i r  
r e t u r n .  The d e fen d an t den ied  e v e r  hav in g  re c e iv e d  th e  s a id  
p l a t e s  o r  any p l a t e s  w h a tev er from th e  p l a i n t i f f .  The p l a i n ­
t i f f  was d u ly  c a l le d  upon to  b r in g  h e r  w itn e s s ^ ,a n d  she c a l le d  
fo u r  women, two o f  whom su p p o rte d  h e r  s to r y  and th e  o th e r  two 
gave m ere ly  h easay  e v id e n c e .
Now, t h i s  i s  a  case  t h a t  r a i s e s  two i n t e r e s t i n g  
i s s u e s .  F i r s t ,  i t  i s  a l le g e d ly  a  c ase  o f  e n tru s tm e n t , and th e  
p resu m p tio n  i s  t h a t  a n  am lnTs . ( b a i le e ’ s )  word i s  th e  t r u t h  
p ro v id ed  t h a t  th e  e n tru s tm e n t was n o t made b e fo re  w i tn e s s e s .
I n  t h i s  case  no one was c a l le d  by th e  p l a i n t i f f ,  a t  th e  tim e 
o f  th e  e n tru s tm e n t, to  s p e c i f i c a l l y  b e a r  w itn e s s  to  th e  ev en t 
o f  hand ing  o v e r th e  goods e n t r u s te d  t o  th e  d e fe n d a n t. T h is  
would mean, t h e r e f o r e ,  t h a t  th e  r u le  o f  a c c e p tin g  th e  am ln1s  
word a p p l ie s  i n  t h i s  c a s e . However, th e r e  a r i s e s  th e  th e o re ­
t i c a l  q u e s t io n  : would th e  d e fe n d a n t q u a l i f y  a s  an  am ln ,
s in c e  he had d en ied  th e  whole b a s i s  o f  th e  amana ? I f  he 
had a d m itte d  r e c e iv in g  th e  goods, b u t e i t h e r  d e n ie d  th e  
q u a n t i t i e s  in v o lv e d  o r  c la im ed  t h a t  he had re tu rn e d  them , 
th e n  th a t  would be a  p l a in  is s u e  o f  amana. But i n  th e  p re s e n t  
c a s e ,  e i t h e r  view may be ta k e n , and s in c e  th e  p r a c t i c a l
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consequences o f  ta k in g  e i t h e r  view  a re  th e  same, i t  m a tte r s  
v e ry  l i t t l e  : th e  p l a i n t i f f  i s  th e  m ud d a 'i and must prove
h e r  c a s e .
S econd ly , th e  p l a i n t i f f ,  a  woman, c a l le d  o n ly  women
w itn e s s e s ,  and th e  r u le  i s  t h a t  i n  p r o p r ie to r y  m a t te r s  a t
l e a s t  one man and two women a re  r e q u i r e d .  The q u e s t io n  h e re
i s  w hether th e  c o u rt  sh o u ld  a c c e p t th e  ev id en ce  o f  women i n
t h i s  case  on th e  p r e te x t  t h a t  i t  i s  a  case  t h a t  co n ce rn s
women's p ro p e r ty  ? The p l a in  r u le  o f ev id en ce  r e q u i r e s  one
man and two women o r  e i t h e r  o f  th e s e  p lu s  th e  p l a i n t i f f 1s
o a th .  And i t  does n o t m a t te r  w h e th er two o r  a  hundred  women
were c a l le d  : th e y  s t i l l  count f o r  no more th a n  what two
79women count f o r .  S t r i c t l y  sp eak in g  th e  answ er to  t h i s
q u e s t io n  i s  t h a t  th e  c o u r t  canno t a c t  s o l e ly  on th e  ev id en ce
80o f  th e  two women, b u t must c a l l  f o r  i t s  su p p le m e n ta tio n .
However, by re c o u rse  to  th e  S iy a sa  p r i n c i p l e ,  women*s e v i -
8ldence cou ld  he a c c e p te d  i n  such  a  c a s e .
79* See C hap te r V, P a r t  1 , above, p .  7-55 and see  a l s o  
fo o tn o te  n o . 3 i P a r t  1 .
8 0 . I b id .
81 . See C hap te r V, P a r t  3 below .
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What th e  c o u r t  d id  i n  t h i s  case  was to  in v e n t i t s  
own r u l e s .  I t  c a l le d  on th e  p l a i n t i f f  t o  sw ear an  o a th  i n  
su p p o rt o f  h e r  c la im , which she re fu s e d  to  do . The c o u rt  th e n  
gave h e r  up to  seven  days to  th in k  abou t i t  and se e  w hether she 
would change h e r  mind and sw ear th e  o a th ;  b u t when th e  p a r t i e s  
r e tu r n e d ,  a f t e r  th e  seven  d a y s , th e  p l a i n t i f f  s t i l l  would n o t 
sw ear. The c o u rt  th e r e f o r e  gave judgem ent f o r  th e  d e fe n d a n t.
T h is  case  needs h a rd ly  any comments. I t  i s  
u n fo r tu n a te  t h a t  th e  d e c is io n  does no t seem to  have been  
a p p ea le d  a g a in s t .  The d is r e g a rd  f o r  any  r u l e s  o f  p ro ced u re  
was com plete , and th e  case  sim p ly  canno t be upheld  on a p p ea l 
on any g ro u n d s . The c o u r t  ought to  have found f o r  th e  p l a i n t i f f ,  
u n le s s  i t  d is b e l ie v e d  th e  p l a i n t i f f ' s  w itn e s s e s  -  w hich i s  n o t 
shown to  be th e  c a s e . The p l a i n t i f f  was e n t i t l e d  to  have th e  
o a th  she d e c l in e d  to  sw ear re tu rn e d  t o  th e  d e fe n d a n t, and i f  
th e  d e fe n d an t a ls o  d e c l in e d  to  sw ear i t ,  th e n  th e  p l a i n t i f f  
o b ta in e d  judgem ent -  a s  shown above.
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§ a l i s u  v Ib rah im  Muhammadu.
T h is  i s  a  case  i n  which no ev id en ce  was c a l le d  and 
a ls o  th e  i s s u e  o f  amana b a ilm e n t a ro s e  The p l a i n t i f f  had 
h i r e d  o u t h i s  b ic y c le  to  th e  d e fe n d a n t f o r  a  s p e c i f i e d  p e r io d  
and f o r  th e  fe e  o f  £ 1 . The d e fe n d an t r e tu rn e d  w ith o u t th e  
b ic y c le  and s a id  he had been  robbed  o f  th e  b ic y lc l e  by some 
peop le  who im p e rso n a ted  th e  p o l i c e .  He x*as n o t c a l le d  upon 
to  prove t h i s  and he d id  no t o f f e r  to  do s o .  The c o u rt s a id  
t h i s  was a  case  o f  b a ilm e n t, and t h a t  th e  i s s u e  was one o f 
amana, and t h a t  th e  d e fe n d a n t, because  he had been  e n tr u s te d  
w ith  th e  b i c y c le ,  had a c q u ire d  th e  s t a t u s  o f an  amln and 
th e r e f o r e  h i s  s to r y  had to  be b e l ie v e d ,  u n t i l  th e  p l a i n t i f f  
p roved i t  to  be u n tru e .  The p l a i n t i f f  was n o t a b le  to  
c h a lle n g e  th e  d e fe n d a n t* s  s to r y  w ith  c o n c re te  ev id en ce  o f 
w itn e s s e s ,  and th e  c o u rt  th e r e f o r e  asked  th e  d e fe n d an t to  
sw ear th e  e x o n e ra t iv e  o a th  " a f f irm in g  h i s  innocence  and 
absence  o f n e g lig e n c e  o r  c o m p lic i ty " .  He a g re ed  and judgem ent 
was e n te re d  f o r  th e  d e fe n d a n t.
8 2 . Case F i l e  No 18/ 17/ 6 7 , Tudun Wada N a tiv e  C o u rt, Z a r ia ,  
Septem ber, 1967*
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The q u e s t io n  t h a t  a r i s e s  h e re  i s  w h e th er th e  h i r in g  
o u t o f  a b ic y c le  to  cu stom ers i s  an  e n tru s tm e n t g iv in g  r i s e  to  
th e  r u le  o f  amana. I t  i s  su b m itte d  t h a t  i t  i s  n o t .  The r u le  
o f  amana co v e rs  c a se s  o f  b a ilm en t where th e  b a i le e  i s  e n t r u s te d  
w ith  th e  th in g  f o r  c u s to d y . I t  does n o t co v er th e  com m ercial 
h i r in g  o u t o f  c h a t t e l s  f o r  i  j j l r a . The d e c is io n  o f  th e  d o u rt 
i n  t h i s  case  i s  th e r e f o r e  b a se d , i t  i s  s u b m itte d , on th e  
wrong p r in c ip le s  and p re m ise s .
C ases t h a t  must be su p p o rte d  by an  o a th .
We have seen  th a t  i n  a l l  c la im s a g a in s t  th e  e s t a t e
o f  th e  deceased  th e  p l a i n t i f f  m ust back  up h i s  ev id en ce  w ith
th e  " j u d i c i a l  o a th "  ( th e  y a m l n - u l - q a f l a 1j ) ,  th e  s lg h a  (mode)
33o f  whidh h as  been  g iv e n  above. The fo llo w in g  c a s e , Yaya 
M airo v th e  P .K .s  o f Ib rah im  Na Ba Dikko ( d ) , ^  i s  an  example
o f  a  case  where a lth o u g h  th e  p l a i n t i f f  h as p roved  h e r  case
beyond d o u b t, she f a i l e d  to  o b ta in  judgem ent because  o f  h e r  
r e f u s a l  to  sw ear th e  " j u d i c i a l  o a th " .  The p l a i n t i f f ,  th e
8 3 * See C hap ter I I I  above.
84 . Case F i l e  No. 291/67! Tudun Wada N a tiv e  C o u rt, Z a r ia ,  
A p r i l ,  1967*
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d e c e a se d 1s  widow, c la im ed  t h a t  th e  d e ce ase d  d ie d  owing h e r  
th e  sum o f  I s .  Od. She p roduced  fo u r  male and one
fem ale  w itn e s s e s  a l l  o f  whom t e s t i f i e d  t h a t  th e  d eceased  d id  
re c e iv e  th e  s a id  sum from th e  p l a i n t i f f  and d ie d  owing th e  
am ount. The c o u rt  th e r e f o r e  c a l le d  upon th e  p l a i n t i f f  to  
sw ear th e  y a m ln -u l-q a d lT i, b u t she r e f u s e d ,  and she l o s t  
th e  c a s e .
U n fo r tu n a te ly , no m en tion  h a s  been  made i n  th e
re c o rd s  a s  to  who th e  h e i r s  o f  th e  deceased  were (a p a r t
from th e  widow). I f  th e  h e i r s  had been named and d e s c r ib e d
by th e  c o u r t ,  and i f  th e y  were a l l  o f  them a d u l t s  (and
r a s h i d ) ,  th e n  th e  c o u rt  cou ld  have d isp e n se d  w ith  th e
flj u d i c i a l  o a th "  and cou ld  have g iv e n  judgem ent f o r  
85th e  p l a i n t i f f .
8 5 . See C hap ter I I I  above, and se e  a l s o  Ib n  F arhun , o p . c i t .  
V ol. I ,  p . I 3 6 , where he q u o te s  Ib n  Sha!ab3.nf s  view  t h a t  i n  a  
case  l i k e  th e  one under rev ie w , i f  a l l  th e  h e i r s  a re  a d u l t  
and r a s h i d , "and th e y  do n o t c la im  t h a t  th e  d eb t had been  
r e p a id  . . .  th e n  th e  y a m in -u l-q a fla 1i  i s  no t encumbent upon 
th e  p l a i n t i f f . "  And see  th e  i d e n t i c a l  view  e x p re sse d  by 
D asu q l, o p . c i t .  p . 162, and Adawl, o p . c i t .  p . 172.
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S p e c ia l  P ro c e d u re s .
In  th e  p re c e d in g  pages o f t h i s  C hap te r we have 
been  c o n s id e r in g  th e  g e n e ra l  t r i a l  p ro ced u re  f o r  o rd in a ry  
c a s e s .  There a r e ,  how ever, some c a se s  w hich a re  governed  
by e i t h e r  a l t o g e th e r  d i f f e r e n t  r u l e s  o r  by o th e r  r u l e s  i n  
a d d i t io n  to  th e  r u l e s  w hich we have c o n s id e re d  above . Three 
s p e c ia l  c a s e s  need s e p a ra te  tre a tm e n t :
( a ) .  T h ird  P a r ty  P ro c e d u re s ;
( b ) .  I n t e r p le a d e r  and MutadSL1iy a y n  P ro c ed u re s ;
( c ) .  The L i 1 Sin P ro c e d u re .
a .  T h ird  P a r ty  P ro c e d u re .
The d e fe n d a n t may in v o lv e  a  t h i r d  p a r ty  i n  th e  
p ro c e e d in g s . F o r exam ple, th e  p l a i n t i f f  may c la im  th e  owner­
s h ip  o f  som ething  i n  th e  d e f e n d a n t 's  p o s s e s s io n  w hich he w ants 
to  have r e s to r e d  to .h im , and, th e  d e fe n d an t may r e p ly  by sa y in g  
" I  do n o t m y se lf c la im  t i t l e  to  i t ;  i t  i s  waqf p ro p e r ty  f o r  
th e  p o o r" , o r  " i t  b e lo n g s  to  my son" o r  " i t  b e lo n g s  to  X".
In  such  c a se s  th e  p l a i n t i f f  may be asked  by th e  c o u r t  to  
p rove h i s  t i t l e  a s  a g a in s t  th e  n a z i r  o f  th e  w aq f, o r ,  a s  th e
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case  may b e , a g a in s t  th e  son o r  h i s  g u a rd ia n . But i n  th e
case  o f  a  t h i r d  p a r ty  ow ner, X, who i s  a  t o t a l  s t r a n g e r ,  i f
he l i v e s  n e a r  by , he s h a l l  be summoned to  th e  c o u r t  and th e
m a tte r  re s o lv e d  i n  one o f  th r e e  w ays. The p ro ced u re  h e re  i s
t h a t  b o th  X ( th e  t h i r d  p a r ty )  and th e  d e fe n d an t must each
sw ear an  o a th  : X to  con firm  th e  c la im  made on h i s  b e h a l f ,
and th e  d e fe n d an t to  confirm  th e  c la im  he maizes on Xf s
b e h a l f .  I f  X sw ears a f f i rm in g  h i s  t i t l e  to  th e  p ro p e r ty
( i . e .  a f f i rm in g  th e  c la im  made on h i s  b e h a l f )  he o b ta in s
judgem ent f o r  th e  p ro p e r ty ;  th e  d e fe n d a n t i s  th e n  re q u ire d
to  sw ear ( th e  a f f i r m a t iv e  o a th ) .  I f  he d o e s , t h a t  ends th e
m a t te r  : th e  p ro p e r ty  i s  ad judged  a s  b e lo n g in g  to  X and th e
87d e fe n d a n t b e a r s  ruo f u r t h e r  l i a b i l i t y .
The second p o s s i b i l i t y  i s  t h a t  X ( th e  t h i r d  p a r ty )  
r e f u s e s  to  sw ear th e  o a th  to  con firm  th e  c la im  made on h i s  
b e h a l f .  I n  such  a  c a s e ,  th e  p l a i n t i f f  i s  e n t i t l e d  to  th e  
" r e tu rn e d  o a th " .  I f  he ( th e  p l a i n t i f f )  sw ears th e  " re tu rn e d  
o a th " ,  he o b ta in s  ju d g e m e n t .^
8 6 .  Who may be th e  d e f e n d a n t / f a th e r  h im s e lf .  See Ib n  FarhThi, 
o p . c i t .  V o l. I ,  p . 165; D a rd lr ,  o p . c i t .  p . 231; E h ir s h I  o p . c i t .  
p .2 4 0 .
8 7 . I b id .
8 8 . I b id .
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The t h i r d  p o s s i b i l i t y  i s  t h a t  X sw ears (and o b ta in s  
judgem ent f o r  th e  p ro p e r ty )  b u t th e  d e fen d an t r e f u s e s  to  sw ear 
a f f i rm in g  X 's  t i t l e .  Here th e  p l a i n t i f f  h a s  th e  r i g h t  to  have 
th e  d e f e n d a n t s  o a th  " re tu rn e d "  to  him . I f  he sw ears he o b ta in s
89judgem ent a g a in s t  th e  d e fe n d an t f o r  th e  v a lu e  o f  th e  p ro p e r ty .
I n  e i t h e r  o f  th e  above c a s e s ,  i f  th e  p l a i n t i f f  
r e f u s e s  to  sw ear th e  " re tu rn e d  o a th " ,  he lo s e s  h i s  c la im .
A ll t h i s  r a t h e r  co n fu s in g  p ro c e s s  i n  t h i r d  p a r ty  
c la im s  in v o lv in g  a  t o t a l  s t r a n g e r  i s  a p p a re n t ly  d e s ig n ed  to  
p re v e n t c o l lu s io n .  I t  would a p p ea r t h a t  th e  a u t h o r i t i e s  
e n t e r t a i n  no f e a r  o f  th e  p o s s i b i l i t y  o f c o l lu s io n  i n  t h i r d  
p a r ty  c a se s  in v o lv in g  awqaf o r  n e a r  r e l a t i o n s  o r  even n e ig h ­
b o u r s . ^  I n  th e  case  o f  th e s e  ty p e s  o f  t h i r d  p a r t i e s  (aw qllf, 
r e l a t i v e s  and n e ig h b o u rs ) ,  th e  d e fe n d an t i s  sim ply  s tru lsk  o f f
and th e  t h i r d  p a r ty  s te p s  i n to  th e  d e f e n d a n t 's  sh o es to  p ro s e -
91c u te  th e  c la im  on h i s  own.
09* I b i d .  (T h is  i s  because  th e  d e fe n d a n t, who b rough t th e  
t h i r d  p a r ty  i n ,  i s  h e ld  r e s p o n s ib le  f o r  th e  " lo s s "  s u f f e re d  
by th e  p l a i n t i f f ) .
9 0 . I b i d .
91 . I b i d .
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( b ) .  I n t e r p le a d e r  and M utada1iy ay n  p ro ced u re
A lthough t h i s  cou ld  be t r e a t e d  un d er two s e p a ra te  
h e a d s , i t  i s  b e s t  c o n s id e re d  under one head because  th e  p r i n c i ­
p le s  in v o lv e d  and th e  p ro ced u re  a re  th e  same i n  b o th  " In te rp le a d e  
and "M u tad a 'iy ay n 11 c a s e s .  " I n te r p le a d e r "  c a se s  h e re  mean Cases 
where th e  s u b je c t  m a tte r  o f  th e  d is p u te  -  th e  muddtM f l  h i  -  
i s  i n  th e  hands o f  a  t h i r d  p a r ty  who c la im s no t i t l e  to  i t  
and who does n o t su p p o rt th e  c la im  to  i t  o f  e i t h e r  o f  th e  
p a r t i e s  i n  th e  d i s p u te .  He -  th e  s o - c a l l e d  " in te r p le a d e r "  -  
i s  q u i te  happy to  hand o v e r th e  th in g  to  whomsoever th e  c o u rt  
a d ju d g e s  i t  f o r .
3 The M utada1 iy a y n , on th e  o th e r  hand , a s  th e  name
i t s e l f  show s, i s  th e  case  where each  o f  th e  two p a r t i e s  to  
th e  d is p u te  c la im s th a t  th e  s u b je c t  m a tte r  o f  th e  d is p u te  
b e lo n g s  to  him , w h ile  th e  s u b je c t  m a t te r  i t s e l f  i s  e i t h e r  i n  
th e  j o in t  p o s s e s s io n  o f  b o th  p a r t i e s  o r  i t  i s  i n  th e  p o s s e s s io n  
o f  a  t h i r d  p a r ty  who c la im s  no t i t l e  to  i t .
92
The p ro ced u re  h e re  i s  t h a t  each  c la im a n t ( in  e i t h e r  
th e  in te r p le a d e r  o r  th e  m utada1iy ay n  c a se )  i s  to  c a l l  h i s
92 . See D a rd lr ,  o p . c i t .  p . 223; K h ir s h l ,  o p . c i t .  p . 233; 
J i b i r  D aura, o p . c i t .  p*7; th e  Mudawwana, o p . c i t .  p p .186-191 .
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w itn e s s e s  to  prove h i s  o w nersh ip . The c ase  i s  to  be re s o lv e d  
i n  one o f  th e  th re e  fo llo w in g  ways
i .  Where o n ly  one p a r ty  b r in g s  e v id e n c e .
In  t h i s  case  th e  p a r ty  t h a t  b r in g s  ev id en ce  w in s.
The o th e r  p a r ty ,  how ever, i s  e n t i t l e d  to  h i s  i z a r  and a l l  th e
93r u l e s  on IB a r  a p p ly .
i i .  Where each  p a r ty  adduces e v id e n c e .
The r u le  h e re  i s  t h a t  th e  c o u r t  i s  to  w eigh th e
ev id en ce  o f  each  p a r ty .  The p a r ty  w ith  th e  b e s t  w itn e s s e s  -
i . e .  th e  most r e l i a b l e  w itn e s s e s  -  a s  ppposed to  th e  p a r ty
9 kw ith  more w itn e s s e s ,  w insi I t  i s  th e  q u a l i t y  o f  th e  
w itn e s s e s  n o t t h e i r  numher t h a t  c o u n ts  h e re .  I f  n e i t h e r  o f 
th e  p a r t i e s  t i p s  th e  s c a le s  i n  h i s  fa v o u r , th e  case  i s  to
95be ju d g es  a s  i n  ( i i i )  below where n e i t h e r  b r in g s  e v id e n c e .
i i i .  Where n e i th e r  p a r ty  b r in g s  e v id e n c e .
B oth p a r t i e s  a re  to  be c a l le d  upon to  sw ear. I f  o n ly
93 • I b i d . 
9k.  I b id .
95. I b id .
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one o f  them a g re e s  and w e a r s  he g e t s  judgem ent. I f  b o th  ag ree
and sw ear (o r  b o th  re fu s e  to  sw ear) th e  th in g  i s  to  be d iv id e d
96e q u a l ly  betw een them .
Two o b s e rv a t io n s  sh o u ld  be made h e re .  F i r s t ,  th e
c la im a n ts  may each  c la im  th e  whole th in g  -  f o r  exam ple a
p a r c e l  o f la n d  -  o r  one o f  them may c la im  o n ly  a  p a r t  o f  i t
w h ile  th e  o th e r  c la im s th e  whole o f  i t .  I f  th e  l a t t e r  -  i . e .
i f  one p a r ty  c la im s th e  ow nersh ip  o f  a  h a l f  and th e  o th e r
c la im s a  w hole , and th e y  b o th  f a i l  to  p rove t h e i r  r e s p e c t iv e
c la im s by ev id en ce  -  some a u t h o r i t i e s  say  th e  th in g  i s  to  be
d iv id e d  e q u a l ly  betw een th e  tw o. However, o th e r s  say  th e  one
who c la im s th e  whole o f  i t  ifc to  be g iv e n  two t h i r d s ,  and
97th e  o th e r  p a r ty  one t h i r d .  T h is , th e y  s a y , i s  because  th e  
p a r ty  who c la im s on ly  a  h a l f  h a s  th e re b y  acknow ledged th e  o th e r  
p a r t y 1s  t i t l e  t o  one h a l f  and th e  d is p u te  so f a r  a s  he i s  con­
cerned  i s  abou t th e  o th e r  h a l f  o n ly . T h is  i s  th e  dom inant v iew .
Secondly!*: t h i s  p ro c e d u re , i t  i s  su b m itte d , shou ld  
be a p p lie d  i n  most d is p u te s  co n ce rn in g  la n d  which i s  e i t h e r  i n
9 6 . See DasHql, o p . c i t .  p . 223; Adawl, o p . c i t .  p . 233*
97 . I b id .
98 . I b id .
th e  j o i n t  p o s s e s s io n  o f  th e  p a r t i e s  o r  where th e  d is p u te  con­
c e rn s  th e  boundary  o f  a d jo in in g  p r o p e r t i e s  a s  i n  th e  case  o f 
Uwar D iya Zoromawa v D aje A lk an ci above. I n  boundary d is p u te s  
b o th  p a r t i e s  may be s a id  to  be i n  th e  d is p u te d  p o s s e s s io n  o f  "Hie. 
a r e a  i n  d i s p u te .
( c ) .  L i'S ln P ro c e d u re .
T h is  i s  th e  p ro ced u re  a p p l ic a b le  where a  husband
a c c u se s  h i s  w ife  o f  z in a  a c t u a l l y  o r  by im p l ic a t io n  -  f o r
example by h i s  denying  th e  p a t e r n i t y  o f  h e r  c h i ld  o r  t h a t
99he was r e s p o n s ib le  f o r  h e r  p reg n an cy . I t  i s  th e  presum p­
t i o n  o f  law  t h a t  a  c h i ld  b o rn  i n  w edlock a t  l e a s t  s ix  months 
a f t e r  th e  consum m ation o f  th e  m arriag e  c o n tr a c t  an d , ( i f  th e  
m arriag e  e n d s) w i th in  fo u r  y e a r s  o f  th e  d i s s o l u t i o n  o f  th e  
m arriag e  (o r  u n t i l  th e  w ife  r e m a r r ie s ,  w h ichever f i r s t  o c c u rs )  
b e lo n g s  to  th e  husband . I f  th e  husband w ish es t o  d is p u te  th e  
p a te r n i t y  o f  any such  c h i ld ,  he can  o n ly  do so  by th e  d i s t a s t e ­
f u l  p ro ced u re  o f  l i fci.n. I t  i s  a ls o  by l i f an  p ro ced u re  th a t  
a  husband can  prove a d u l te r y  a g a in s t  h i s  w ife ,  u n le s s  he can 
p roduce  fo u r  m ale w itn e s s e s  who can  t e s t i f y  t h a t  a l l  th e
99* Ibn FarhUn, op. c i t .  Vol. I .  p. 321*
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f o u r  o f  them d id ,  s im u lta n e o u s ly , f in d  th e  w ife  i n  f l a g r a n te  
d e l i c t o . (But i t  i s  d i f f i c u l t  to  see  why a  husband would 
w ish  to  go th ro u g h  l i ' a n  m ere ly  to  prove a d u l te r y  u n le s s  he 
h is h e s  to  d is p u te  p a t e r n i t y . )
B efo re  th e  p ro ced u re  i s  embarked upon, th e  s u b s is te n c e  
o f  a  v a l id  m arriag e  must £ i r s t  be p roved  ( i n  th e  m anner s t a te d  
above )1° °  I f  a  p regnancy  o r  a  c h i ld  b i r t h  i s  in v o lv e d , th e n  
th e  p regnancy  o r  th e  b i r t h  must a l s o  be p roved  (a g a in , i n  th e  
m anner in d ic a te d  a b o v e J .* ^ ’ When th e s e  a re  proved  th e n  th e  
husband h a s  t o  sw ear ( i n  th e  m o sq u e ^ ? h a t he i s  t e l l i n g  th e  
t r u t h  t h a t  he h as  seen  h e r  a c tu a l ly  commit z in a  -  i . e . ,  he has 
se e n  h e r  i n  a c tu a l  a d u lte ro u s  se x u a l  in te r c o u r s e  -  o r ,  a s  th e
103c ase  may b e , t h a t  h e r  p regnancy  -  o r  c h i ld  -  i s  n o t from him .
He h as to  sw ear fo u r  t im e s  r e p e a t in g  t h i s  and^the f i f t h  tim e 
invoke th e  c u rse  o f  God upon h im s e lf  i f  he h a s  been  t e l l i n g  
l i e s  i n  h i s  a l l e g a t io n s .  A f te r  th e  f i f t h  o a th  by th e  husband , 
th e  w ife  h a s  to  r e p ly ,  a s  i t  w ere , by a n o th e r  s e t  o f  f iv e  o a th s .
1 00 . I b i d .  And see  C h ap te r V, P a r t  1 above.
1 01 . I b id .
102 . Ib n . F arh tin , o p . c i t .  V o l. I .  p . 190 . 
103* Ib n  FarhUn, op . c i t .  V o l. I .  pp 321 .
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I n  each  she sw ears t h a t  he ( i . e .  h e r  husband) was t e l l i n g  a  l i e  
and t h a t  he had n o t se e n  h e r  ( i . e .  caugh t h e r )  com m itting  g in a  
( o r ,  a s  th e  case  may b e , t h a t  h e r  p regnancy  -  o r  c h i ld  -  i s
x 10*fby  h im ). In  th e  f i f t h  o a th  sh e  in v o k es  th e  w ra th  o f  God 
upon h e r s e l f  i f  h e r  husband was t e l l i n g  th e  t r u t h .  At th e  and 
o f  h e r  f i f t h  o a th  th e  m arriag e  i s  d is s o lv e d  and th e  pregnancy  
o r  th e  c h i ld  i s  ad judged  a s  n o t b e lo n g in g  to  th e  husband .
We may observe  h e re  t h a t  th e  l i f5n p ro ced u re  i s  
h a rd ly  e v e r  u se d . Very few p eo p le  in d eed  a re  w i l l in g  to  go 
th ro u g h  i t .  But c la im s g iv in g  r i s e  to  i t  do o c c u r , e s p e c ia l ly  
p re g n a n c ie s  a f t e r  th e  th re e  m onths id d a  p e r io d .  The ru le  i s  
- t h a t  when a  m arriag e  i s  d is s o lv e d  th e  w ife  h as  to  observe  th e  
id d a  p e r io d  -  th e  p e r io d  o f  w a i t in g  f o r  th e  purpose  o f  d e te r ­
m in ing  i f  th e  woman i s  p reg n a n t by h e r  ex -h u sb an d . T h is  i s  
n o rm a lly  th r e e  m e n s tru a l c y c le s ,  b u t u n le s s  th e  w ife  re m a rr ie s  
t h e r e a f t e r ,  h e r  ex-husband  i s  presum ed p re s p o n s ib le  f o r  h e r  
p regnancy  w hich o c cu rs  a f t e r  th e  d i s s o lu t io n  o f  th e  m arriag e  
and b e fo re  she r e m a r r ie s ,  o r  b e fo re  th e  e x p iry  o f  th e  l e g a l l y
presum ed maximum p e rio d  o f  g e s t a t i o n .  T h is  p e r io d  i s  f iv e  to  
105sev en  y e a r s .  I f  th e  husband w ish es  to  d is p u te  t h i s ,  he h as 
t o  go th ro u g h  th e  l i ' g n  p ro c e d u re .
10if. Ib id .
105. See, for  example, Coulson, Succession, op. c i t .  p. 23-
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T hus, i n  th e  case  o f  Halim a Yar S aw aila  v Abdu Dan F a n i ,
th e  p l a i n t i f f  Halima was th e  d e f e n d a n t s  p reg n a n t w ife .  The
d e fe n d an t husband s a id  he was n o t r e s p o n s ib le  f o r  th e  p regnancy
b ecau se  a lth o u g h  he was s t i l l  i n  th e o ry  m a rrie d  t o  H alim a, th e y
had p h y s ic a l ly  s e p a ra te d  and l iv e d  s e p a r a te ly  f o r  th e  p re v io u s
th r e e  y e a r s .  The c o u rt  asked  him w h e th er th e  m arriag e  had been
consummated and he s a id  i t  h ad . The c o u r t  th e n  ask ed  him
w h e th er he had e v e r  caught h e r  i n  a d u l t e r y ,  and he s a id  he
had n o t .  Thereupon th e  c o u rt  d ec reed  t h a t  th e  d e fe n d an t was
re s p o n s ib le  f o r  th e  p regnancy  and i t  made an  o rd e r  f o r  th e
m ain tenance  o f  th e  p l a i n t i f f ,  and th e  c h i ld  w henever i t  a r r i v e d .
^ h is  was th e  c o r r e c t  p ro ce d u re  and th e  c o r r e c t
d e c is io n  based  on two p r i n c i p l e s .  One o f  them i s  t h a t  th e
judge i s  r e q u ir e d  to  draw th e  a t t e n t i o n  o f  e i t h e r  o f  th e
p a r t i e s  to  any argum ents o r  su b m iss io n s i n  t h a t  p a r t y ’ s
fa v o u r  w hich th e  p a r ty  e i t h e r  does n o t know o r  does n o t 
107a d v e r t  t o .  I n  t h i s  case  th e  c o u r t  s to o d  f i rm ly  by th e  
woman p l a i n t i f f  and asked  on h e r  b e h a l f  th e  r e le v a n t  q u e s t io n s
106 . Case F i l e  No. 1 5 /6 7 , Z a r ia  C ity  N a tiv e  C o u rt, J a n u a ry , 1967-
107* See Ibn Farhttn, op. c i t .  Vol. I ,  p . k Z]  Mayyarh o p .c i t .
Vol. I .  pp. 27- 28.
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w hich she h e r s e l f  m ight have a sk e d . However, a lth o u g h  th e
q u e s t io n  w he ther th e  m arriag e  had been  consummated i s  a
r e le v a n t  q u e s t io n ,  th e  q u e s t io n  w h e th er he had e v e r  caugh t
108h e r  i n  a d u l te r y  i s  q u i te  i r r e l e v a n t .
The second  p r in c ip le  i s  t h a t  i t  i s  o n ly  by l i 'S n  
p ro ced u re  t h a t  a  c h i ld  b o rn  (o r  a  p regnancy  conce ived ) 
w i th in  th e  " s t a t u t o r y  m arriag e  p e r io d "  can  be re p u d ia te d  by 
th e  husband .
109A nother c a se  on l i ' a n  i s  Umma v Mudi Abdul L a h i.
The p l a i n t i f f  was th e  d e f e n d a n t s  e x -w ife . S ix  months and 
sev en  days a f t e r  th e  d i s s o lu t io n  o f  th e  m arriag e  th e  p l a i n t i f f  
gave b i r t h  to  a  c h i l d .  However, two m onths p re v io u s  to  th e  
b i r t h  she had re m a rr ie d  -  a f t e r ,  a c c o rd in g  to  h e r ,  o b se rv in g  
a  p e r io d  o f  i d a a . Her second husband re fu s e d  to  a c c e p t th e  
c h i ld  a s  h i s .  The p l a i n t i f f  t h e r e f o r e  sued th e  d e fe n d a n t, 
h e r  ex -h u sb an d , c la im in g  t h a t  th e  c h i ld  was h i s .  The c o u rt  
found no d i f f i c u l t y  i n  f ix in g  th e  p a t e r n i t y  o f  th e  c h i ld  w ith
108 . Because i f  th e  m arriag e  had n o t been  consummated -  a c tu a l ly  
o r  p re su m p tiv e ly  by p ro o f  o f  v a l id  k h ilw a  -  th e  d e fe n d an t would 
n o t be h e ld  r e s p o n s ib le  f o r  th e  p reg n an cy . But once consummation 
h a s  been  proved  o r  a d m itte d , i t  i s  im m a te r ia l w he ther th e  d e fe n ­
d an t had e v e r  caugh t th e  p l a i n t i f f  i n  a d u l te r y  o r  n o t .  He would 
s t i l l  rem ain  re s p o n s ib le  f o r  th e  p regnancy  u n le s s  he e l e c t s  to  
go th ro u g h  th e  l i ' a n  p ro c e d u re .
109 . Case F i l e  No. **20/67, C h ief A l k a l i 's  C o u rt, Z a r ia ,  
November, 1967*
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th e  ex -husband  on th e  b a s i s  t h a t ,  a c c o rd in g  to  th e  c o u r t ,  th e  
p e r io d  o f  g e s t a t io n  " i s  betw een  fo u r  to  f i v e / y e a r s " •
O th e r m a t te r s  o f  t r i a l  p ro c e d u re .
a .  Where th e  judge knows th e  f a c t s  to  be d i f f e r e n t  from 
what th e  w i tn e s s e s .s a y .
The judge h e re  m ust not a d ju d ic a te  i n  th e  m a t te r .
He must t r a n s f e r  i t  to  a n o th e r  judge and be a  w itn e s s  h im s e lf  
where he can  u s e f u l ly  be a  w i tn e s s .  The r u l e s  and th e  p ro ­
cedure  f o r  th e  t r a n s f e r  o f  c a s e s  u n d er th e  N o rth e rn  N ig e r ia n
1 '
A rea C o u rts  en ac tm en ts  have been  d is c u s s e d  i n  C h ap te r I  above.
b .  Where th e  c la im  i s  b a sed  on an  i l l e g a l  t r a n s a c t i o n .
Under th e  S h a r i1 a , no cause  o f  a c t io n  i s  d is c lo s e d  
and th e  case  i s  to  be d is m is s e d . But t h i s  i s  n o t n e c e s s a r i ly  
th e  case  i n  N o rth e rn  N ig e r ia  to d a y . F o r exam ple a  c la im  f o r  
th e  i n t e r e s t  upon a  lo a n  g iv e n  by th e  p l a i n t i f f  to  th e  d e fe n ­
d a n t i s  n o t a c t io n a b le  u n d e r th e  S h a ri* a  and th e  S h a ri* a  c o u r ts
1 1 0 . Ib n  FarhU n, o p . c i t .  V o l. I ,  pp . 2^8-9*
1 11 . C h ap te r I ,  P a r t  2 , ab o v e .
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w i l l  n o t e n t e r t a i n  such  a  claim * But th e  p l a i n t i f f ,  i f  he i s
a  l ic e n c e d  money le n d e r ,  u n d er th e  Money L e n d e rs ’ Law, can
p ro se c u te  h i s  c la im  i n  th e  D i s t r i c t  C o u rt. The S h a r i1 a  c o u r ts
w i l l  sim ply  d e c l in e  j u r i s d i c t i o n ,  b u t th e  p l a i n t i f f  can  go
somewhere e lse *  Thus, i n  th e  case  o f  Iy a n i  Muhammad v B in ta  
112B ature  th e  p l a i n t i f f  sued th e  d e fe n d a n t f o r  th e  repaym ent 
o f  a  lo a n  o f  £27* 0 . 0 . The d e fe n d a n t a d m itte d  th e  lo a n  b u t 
den ied  th e  am ount. She s a id  she had re c e iv e d  o n ly  £21 . 0 . 0 . ,  
and had ag reed  to  rep a y  £ 27* 0 . 0 . ,  £6 . 0 . 0 . b e in g  i n t e r e s t  
on th e  lo a n .  The c o u rt  asked  th e  p l a i n t i f f  w he ther h e r  c la im  
a ro se  o u t o f  th e  s a l e  o f goods to  th e  d e fe n d an t o r  w hether she 
gave th e  d e fe n d an t a  lo a n  o f  c a sh . The p l a i n t i f f  s a id  she gave 
th e  d e fen d an t a  lo a n  o f  c a sh . A p p a re n tly  th e  p l a i n t i f f  had , 
i n  th e  cou rse  o f  th e  p ro c e e d in g s , a d m itte d  t h a t  she gave th e  
lo a n  o n ly  o f  £2 1 . 0 . 0 . and th e r e f o r e  th e  £ 6 . 0 . 0 . was 
i n t e r e s t .  The c o u rt  th e n  asked  th e  p l a i n t i f f  i f  she was a  
l ic e n c e d  money le n d e r ,  and she s a id  she was n o t .  The c o u rt  
th e r e fo re  in fo rm ed  th e  p l a i n t i f f  t h a t  th e  agreem ent to  pay 
i n t e r e s t  was v o id  and u n e n fo rc e a b le  by th e  c o u r t .  She was 
e n t i t l e d  to  judgem ent f o r  th e  sum o f  £2 1 . 0 . 0 . o n ly .
112. Case F i l e  No. 235 /320 , C h ie f A lk a l i ’ s  C o u rt, Z a r ia ,  J u ly  19&7*
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But th e  c o u rt  commented t h a t  i f  th e  p l a i n t i f f  was a  
l ic e n c e d  money le n d e r ,  she m ight be a b le  to  e n fo rc e  th e  a g re e ­
ment by p ro c e e d in g s  i n  th e  D i s t r i c t  C ourt -  b u t n e v e r i n  th e  
S h a r i1 a  c o u r t s .  I t  was a ls o  p o in te d  ou t th a t  i f  i t  was goods 
w hich th e  p l a i n t i f f  so ld  to  th e  d e fe n d an t a t  an  i n f l a t e d  p r ic e  
on a  c r e d i t  s a le  ag reem en t, t h a t  would be e n fo rc e a b le .
c .  Where th e  judge f a i l s  to  g ra s p  th e  i s s u e s  a t  s ta k e  in  
th e  p ro c e e d in g s .
Where th e  ju d g e , a f t e r  l id e n in g  to  th e  p l a i n t i f f ' s  
c la im  which th e  d e fe n d an t d e n ie s ,  f a i l s  to  g ra s p  th e  i s s u e s  
r a i s e d ,  he i s  n o t to  a d ju d ic a te  i n  th e  m a t t e r . T h e  
f a i l u r e  to  g ra s p  th e  i s s u e s  may be due to  h i s  f a i l u i e t o  
fo llo w  complex f a c t s  -  e i t h e r  because  th e r e  a re  to o  many 
d e t a i l s  o f  a  t e c h n ic a l  n a tu r e ,  o r  because  o f  th e  long-w inded  
s t o r i e s  in v o lv e d , o r  f o r  any o th e r  r e a s o n . H e r e  he 
sho u ld  endeavour by l i s t e n i n g  to  th e  p a r t i e s  r e p e a te d ly ,  u n t i l  
he g e t s  a t  th e  ro o t o f  th e  m a t te r ;  he i s  no t to  a c t  a c c o r­
d in g  to  h i s  im a g in a tio n  o f  th e  f a c t s ,  b u t o n ly  on th e  f a c t s  
a s  deposed  b e fo re  him .
113* Ib n  FarhUn, o p . c i t .  V ol. I . ,  p .  3 8 ; Mayy&ra, o p . c i t .  V o l . I ,  
p p . 26-27*
I l k .  I b id .
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I f ,  how ever, th e  judge u n d e rs ta n d s  th e  f a c t s  b u t i s
con fused  on th e  law  to  a p p ly  -  on th e  l e g a l  r i g h t s  in v o lv e d  -
he sh o u ld  n o t a d ju d ic a te  in  th e  m a t te r ,  b u t t r a n s f e r  th e  case
115
t o  a n o th e r  judge who may be a b le  to  t r y  th e  c a s e .
115. Ibid.
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P a r t  3 »
C o n f l ic t  betw een th e o ry  and p r a c t i c e ,
i f  we examine th e  p r a c t i c e  o f  th e  c o u r ts  on th e  b a s i s
o f  th e  s t r i c t  S h a r i1 a  r u l e s  o f  t r i a l  p ro ced u re  we a re  bound to
f in d  (a )  t h a t  th e  c o u r ts  do n o t ob se rv e  th e  r u l e s  s t r i c t l y  and
(b ) t h a t  to  i n s i s t  on a  s t r i c t  o b serv an ce  o f  th e  r u l e s  i n
modern t im e s  i s  l i k e l y  to  le a d  o f te n t im e s  to  u n ju s t  d e c i s io n s .^
Such i n j u s t i c e  may r e s u l t ,  f o r  exam ple, because  th e  c o u r t ,  i n
acco rdance  w ith  th e  r u l e s ,  r e f u s e s  to  adm it what i n  th e  c i r -
2cum stances, i s  th e  b e s t  a v a i la b le  e v id e n c e .
The problem  th a t  shou ld  engage o u r m inds to d a y , t h e r e ­
f o r e ,  i s  how to  d e v ise  p r a c t i c a l  p ro c e d u ra l  r u l e s  t h a t  le a d  
to  j u s t  r e s u l t s  w ith o u t abandoning o r  go ing  o u ts id e  th e  S h a r i1a .
I t  h a s  been  o bserved  t h a t  th e  a n c ie n t  a u t h o r i t i e s  
were a t  p a in s  to  keep  th e  q5d l o u t o f  invo lvem ent w ith  th e  
i n v e s t i g a t iv e  p ro c e s s e s  o f j u d i c i a l  work : th e  p a r t i e s
th em se lv e s  (by means o f  th e  v a r io u s  o a th s )  and th e  u d u l
1 .  See, f o r  exam ple, th e  case  o f  Uwar D iya Zoromawa v D aje 
A lk a n c i , C hap ter V, P a r t  2 , above.
2 . Ib id .
336
w itn e s s e s  have to  do th e  d i r t y  w ork.
P o l i t i c a l  a u t h o r i t i e s ,  how ever, from th e  v e ry  e a r l i e s t  
t im e s ,  were aware t h a t  r i g i d  adherence  to  th e  narrow  le g a lis m  
im posed by th e  S h a r i1 a  r u l e s  o f  t r i a l  p ro ced u re  d id  no t a lw ays 
se rv e  th e  ends o f  a d m in is t r a t io n  o f  j u s t i c e  i n  th e  w id e r con­
t e x t .  And because o f  th e  fu s io n  o f  s t a t e  pow ers and fu n c t io n s  
i n  S h a r i1a  c o n s t i t u t io n a l  th e o ry , th e  p o l i t i c a l  a u t h o r i t i e s  
were a b le  to  d e v ise  r u l e s ,  and e s t a b l i s h  e x t r a - m a g is t e r i a l  
j u r i s d i c t i o n s ,  to  cope w ith  th e  p r a c t i c a l  needs and demands o f 
s o c ie ty .  H ence, th e  much d is c u s se d  S iy a sa  j u r i s d i c t i o n  d ev e lo p ed , 
to g e th e r  w ith  some new s t a t e  f u n c t io n a r i e s ,  th e  w a l i l - ja r a * im , 
th e  w a lil-m a z a lim , and th e  shu rfra . But even  b e fo re  th e s e  
i n s t i t u t i o n s  became f u l l y  f le d g e d  arras o f  th e  I s la m ic  s t a t e  
sy stem , d e p a r tu re  from th e  narrow  r u l e s  o f  p ro ced u re  was n o t 
unknown. Ib n  FarhUn g iv e s  some in s ta n c e s  o f  t h i s ,  b u t th e  
b e s t  example o f ' su spend ing  th e  r u l e s  i n  o rd e r  to  a r r i v e
a t  th e  f a c t s  and ach iev e  j u s t  r e s u l t s ,  i s  th e  s to r y  quo ted  by
3
Sheikh  A b d u llah ! co n ce rn in g  A li and Shurayh .
I t  i s  a  long  s to r y  abou t a  group  o f  peop le  who had 
b een  b rough t b e fo re  QacLI Shurayh on s u s p ic io n  t h a t  th e y  had
3* DiySL'ul HukkSra, o p .c it .  pp. 88-90
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k i l l e d  one o f  t h e i r  number w h ile  th e y  were on a  jo u rn ey  ab road  
w ith  th e  v ic t im . They d en ied  th e  charge  and a s  th e  r e q u i s i t e  
ev id en ce  Was n o t a v a i la b le  Shurayh, q u i te  p ro p e r ly ,a s k e d  them 
each  to  sw ear th e  e x o n e ra tiv e  o a th , w hich th e y  d id .  As f a r  
a s  Shurayh was concerned  t h a t  s e t t l e d  th e  m a t te r .
A l i ,  how ever, was no t c o n te n t t o  l e t  th e  m a tte r  r e s t  
t h e r e .  He th e r e f o r e  o rd e re d  t h e i r  r e a r r e s t  and t h e i r  d e te n t io n ,  
e v e ry  one o f  them d e ta in e d  s e p a r a te ly .  He th e n  summoned them 
one by one and th o ro u g h ly  c ro ss-ex am in ed  each  one o f  them , each  
t e l l i n g  a  d i f f e r e n t  s t o r y .  E v e n tu a lly  th e  t r u e  s to r y  o f what 
happened to  th e  v ic t im  and h i s  p ro p e r ty  emerged and A li o rd e re d  
th e  r e s t o r a t i o n  o f  th e  p ro p e r ty  to  th e  v ic tim * s  h e i r s  and th e  
punishm ent o f  th e  a s s a i l a n t s .
T h is  i s  s a id  to  be one o f  th e  j u r i s t i c  b a se s  o f  th e  
s ly a s a  j u r i s d i c t i o n  w hich i s  p r im a r i ly  based  on i s t i h s a n , 
a lth o u g h  some a u t h o r i t i e s  base  i t  on th e  a u th o r i ty  o f  th e
if.
Qur*an and th e  Sunna .
T h is  shows t h a t  th e  S h a r i1 a  r u l e s  have a lw ays had to  
be supplem ented  by o th e r  m ethods and p ro c e d u re s . T h is  was
Jf. See 5iy3-ful  Hukkam, o p .c it .  p. 86. Ibn Farhiln, o p .c it .
Vol. I I ,  p .133 et seq.
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done q u i te  l i b e r a l l y  by th e  Maaalim and th e  f o r a 1im j u r i s ­
d i c t i o n s ,  e s p e c i a l l y  i n  d e l i c t u a l  m a t te r s .  The a u t h o r i t i e s
a re  unanim ous a s  to  th e  com petence o f  th e s e  j u r i s d i c t i o n s
5
a s  w e l l  a s  th e  l e g a l  v a l i d i t y  o f  t h e i r  p ro c e d u re s .
Q u a ra fi g iv e s  two l i s t s  o f  d i f f e r e n c e s  i n  j u r i s ­
d i c t i o n  and  powers betw een th e  q a d l on th e  one hand and th e  
MazUlim and J a r a ’ im on th e  o th e r .  The m ain d i f f e r e n c e s ,  a s  
shown i n  th e  l i s t s ,  a re  t h a t  th e  l a t t e r  have ’’more power and 
p r e s t i g e ” . They can r e l y  (and a c t )  on c i r c u m s ta n t ia l  and 
o th e r  s t r i c t l y  in a d m is s ib le  e v id e n c e , and th e y  ta k e  a  f a r  more 
a c t iv e  p a r t  i n  i n v e s t i g a t io n ,  in c lu d in g  com pelling  w itn e s s e s  to  
sv/ear i f  th e y  doubt t h e i r  a d a la .^  Commenting upon t h i s ,  Ib n  
FarhUn a rg u e s  t h a t  th e  law  does empower th e  qa$ I to  u se  th e s e  
m ethods and he g iv e s  a  number o f  exam ples o f  em inent judges
5- S ee , f o r  exam ple, Ib n  FarhUn o p . c i t .  V o l. I I ,  p .  1^-2. 
They a re  th e  u n d isp u te d  p o s s e s s o rs  o f  s iyU sa  j u r i s d i c t i o n  
p a r  e x c e l l e n t e , a lth o u g h  some a u t h o r i t i e s  c la im  t h a t  th e  
s iy a s a  pow ers belong  p r im a r i ly  to  th e  qafll and i t  i s  on ly  
because  o f  th e  c o r ru p t io n  and i n j n s t i c e  o f  th e  p o l i t i c a l  
a u t h o r i t i e s  t h a t  th e  s iy a s a  pow ers were g iv e n  to  th e  
Mazalim and Ja rU ’im j u r i s d i c t i o n s .
6 . See Ibn FarhUn, o p .c it .  Vol. I I ,  pp. I*f2-1§6.
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7who used  th e s d  m ethods. He a ls o  c i t e s  v a r io u s  a u t h o r i t i e s  
i n  su p p o rt o f  th e  v a l i d i t y  o f  th e  v iew . He th e n  c o n c lu d es  th e  
argum ent by sa y in g  t h a t  Q a ra f l  cannot have been  r e l a t i n g  th e
g
p o s i t io n  o f  th e  M S lik l School i n  th e s e  m a t te r s .
Q a ra f l h im s e lf  i s  a ls o  quo ted  a s  say in g  t h a t  because
o f th e  change o f  th e  t im e s , m ethods have to  change. The
q a d ls  and th e  Imams o f  to d a y  would n o t have q u a l i f i e d  i n  th e
e a r l i e r  d a y s , and th e r e f o r e  what would have been wrong i n  th o se
9
days need n o t be wrong to d a y .
Ib n  Abl Zayd sa y s  we have to  make th e  b e s t  u se  o f what
we have by way o f  shuhfld and ju d g es  to d a y , i n  o rd e r  t h a t  r i g h t s
a re  no t n o s t . ^  He co n c lu d es  h i s  argum ent by sa y in g  t h a t  because 
o f  th e  c o r ru p t io n  ( f i s a d )  o f  o u r tim e , w hich h as  become a l l -  
p e rv a d in g , th e  l i b e r a l  u se  o f  siyA sa  m ethods becomes p e rm is s ib le .
7- F o r example Ib n  Asim and Ib n  B a s h ir .  The form er was th e
Q adl1 - Jam aTa  o f  A ndalus, who in  h i s  d e p a r tu re  from th e  r u l e s  o f
p ro ced u re  went to  th e  e x te n t  o f making p a r t i e s  sw ear by fcalaq .
The l a t t e r  was -  a c c o rd in g  to  Ju n g , (A d m in is tra t io n  o f  J u s t i c e
o f Muslim Law, London, 1926, p . Jk)  -  th e  Q ad il Qudat o f  Muslim
S p a in . A ccording  to  Ibn  FarhUn, Ibn  B a sh ir  demanded o f  w itn e s s e s
to  t e s t i f y  on o a th .  See Ib n  Far^fln , o p . c i t .  V o l. I I ,  p . 145*
8 . I b id .  In  o th e r  w ords, s in c e  a cc o rd in g  t o  th e  M SlikI School 
i t  i s  p e r f e c t ly  i n  o rd e r  f o r  th e  q ad l to  r e s o r t  to  a l l  th e  p ro ­
c e d u ra l  e x p e d ie n ts  employed by th e  o th e r  j u r i s d i c t i o n ,  th e r e  i s  
no d i f f e r e n c e  betw een th e  tw o.
9 . Ib n  F a r^ u n , i b i d ,  p . 151; D iy a 'u l  Hukkam, o p . c i t .  p p . 2 V 2 8 .
10. Ibid.
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One co u ld  go on c i t i n g  a u t h o r i t i e s  i n  su p p o rt o f  th e  
u se  o f  th e  wide and more f l e x i b le  m ethods o f s iy a s a  by q S d ls ; 
b u t t h i s  sho u ld  n o t be n e c e ssa ry  f o r  th e  p u rp o ses  o f  th e  
N o rth e rn  N ig e ria n  qliflls o f  today* T h is  i s  because  th e y  (a s  
w e ll a s  a l l  o th e r  A rea C ourt ju d g e s )  u n i te  i n  th em se lv es a l l  
th e  e x t r a - m a g is t e r i a l  j u r i s d i c t i o n s  l i s t e d  above a s  w e ll a s  
t h a t  o f  th e  S ince  th e  ju d g es  have a l l  th e  pow ers,
th e re  i s  no re a so n  why, i n  th e  e x e rc is e  o f  t h e i r  s iy a s a  j u r i s ­
d i c t i o n  th e y  sho u ld  n o t suspend o r  m odify th e  r u l e s  o f  p ro ced u re  
from tim e to  tim e a s  o c c a s io n  may demand, and d ec id e  c a se s  on 
th e  b a s i s  o f  th e  b e s t  a v a i la b le  ev id en ce  -  w he ther i t  i s  w i tn e s s e s ,  
docum ents o r  c i r c u m s ta n t ia l  e v id e n c e .
There i s  a  good d e a l  o f  S h a r i1 a  a u th o r i ty  to  th e  e f f e c t
t h a t  c i r c u m s ta n t ia l  ev id en ce  i s  a s  much a c c e p ta b le  ev id en ce  a s
any o th e r  ty p e  o f  ev idence*  Ib n  Qayyim h as  been  c i t e d  w ith
a p p ro v a l when he sa y s  t h a t  th e  word bay y in a  a s  u sed  in  th e
Q u r 'a n  does n o t mean w itn e s s e s  (shuhBd) b u t i t  p r im a r i ly  means
12p ro o f  (b u rh an ) , cause  (h u j j a ) , re a so n  ( d a l t l ) .
11 . No o th e r  S ta te  o f f i c i a l s  have o r  e x e rc is e  any j u d i c i a l  
pow ers to d a y . The Em irs d id  have j u d i c i a l  pow ers, b u t th e se  
have been  ta k e n  away by th e  A rea C o u rts  E d ic ts  o f  1967*
12 . See Ib n  F arh tln , o p . c i t .  Wbl. I ,  p . 202.
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Q3.$l Ism S’l l  p o in ts  ou t t h a t  th e  famous H ad ith  which
sa y s  th a t  th e  mudda1 j , i  must b r in g  b ay y in a  does no t mean, by
b a y y in a , e x c lu s iv e ly  w itn e s s e s .  I t  in c lu d e s  o th e r  ty p e s  o f
ev id en ce  where w itn e s s e s  a re  no t a v a i l a b l e .
Both Ib n  Qayylm and Qadl Ism a’l l  m en tio n , a s  t h e i r
a u th o r i ty ,  th e  Q u r 'a n ic  s to r y  o f  th e  P ro p h e t Ytlsuf where c i r -
13c u m s ta n tia l  ev id en ce  had been r e l i e d  upon.
Two o b s e rv a t io n s  sh o u ld  be added to  th e  above a rg u ­
m en ts . F i r s t ,  th e  q a f l l s  o f to d ay  i n  N o rth e rn  N ig e r ia  a re  o f  
a  q u i te  d i f f e r e n t  e th ic a l - p s y c h o lo g ic a l  tem peram ent from t h a t  
o f  th e  a n c ie n t  j u r i s t s  who shunned and avo ided  a l l  S ta te  
o f f i c e s ,  e s p e c ia l ly  th e  j u d i c i a l  o f f i c e .  The q l d l s  o f to d a y ,
a s  h a s  been shown above, a c tu a l ly  a p p ly  f o r  th e  o f f i c e  in  most 
14-c a s e s ,  and i n  th e  few c a se s  where th e y  do no t a p p ly  f o r  i t  
b u t a re  in v i t e d  to  ta k e  i t ,  th e  i n v i t a t i o n s  a re  a c c ep ted  w ith  
what th e  a n c ie n t  j u r i s t s  would re g a rd  a s  th e  most in d e c e n t 
h a s t e .  S econd ly , th e  f u l l  j u d i c i a l  p a ra p h e rn a l ia  o f  udtll and 
m uzakkls i s  a b se n t in  th e  j u d i c i a l  a p p a ra tu s  o f  to d a y , so 
t h a t  i t  would i n  any case  be d i f f i c u l t  to  ad h ere  s t r i c t l y  to
13* I b id .  The Q ur1a n , C hap ter 12 , v e rs e s  26 -2 8 . See Muhammad 
A l i ' s  t r a n s l a t i o n ,  B a s in g s to k e , E ng land , 1951* p* 238.
14-. See Chapter I I ,  Part 1 , above.
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th e  r u l e s  and a p p ly  them i n  t h e i r  f u l l  r iy o u r ,  e s p e c ia l ly  
s in c e  th e  judge c a n n o t, to d a y , be e x p ec te d  to  know and be 
a b le  t o  vo u ch safe  th e  a d a la  of  th e  w itn e s s e s  who t e s t i f y  
b e fo re  him . I n  th e s e  c irc u m s ta n c e s , i f  th ey  do n o t p la y  an  
a c t iv e  r o le  i n  th e  p ro c e d u re , th e r e  can  on ly  r e s u l t  i n j u s t i c e  
by d e f a u l t .  I t  i s  n e c e s s a ry , t h e r e f o r e ,  f o r  th e  c o u r ts  o f 
to d ay  to  a s s e r t  th em se lv es  and ta k e  an a c t iv e  p a r t  i n  t r i a l s .  
T h is  can be done p ro p e r ly  w ith in  th e  r u l e s  and p ro v is io n s  
o f  th e  S h a r i1 a , by r e s o r t  to  s iy a s a  and i s t i h s £ n  and by 
r e l i a n c e  upon th e  v a r io u s  t e x t u a l  a u t h o r i t i e s ,  some exam ples 
o f w hich have been  g iv e n  i n  t h i s  C h a p te r .
However, to  p e rm it u n r e s t r i c t e d  use o f  s iy a s a  m ethods 
may le a d  to  a b u ses  o f  i t ;  and i t  i s  e q u a l ly  u n d e s ira b le  to  
t i e  th e  hands o f  th e  ju d g es to  a n o th e r  s e t  o f  r i g i d  r u l e s  o f 
t r i a l  p ro c e d u re . The b e s t  a p p ro ach , i t  i s  su b m itte d , would 
be to  empower th e  ju d g es  and c a l l  upon them to  fo llo w  th e  
p ro ced u re  l a i d  down i n  O rder 11 r r .  7 -10  o f  th e  A rea C ourts  
( C iv i l  P ro c ed u re )  R u les w henever, i n  t h e i r  o p in io n , t h i s  
would b e t t e r  se rv e  th e  ends o f  j u s t i c e .  The a fo rem en tio n ed  
r u l e s  p ro v id e  i n  e f f e c t  t h a t  a t  th e  end o f  th e  p l a i n t i f f ' s  
case  ( i f  a  cause o f  a c t io n  i s  d i s c lo s e d )  th e  d e fe n d an t i s  to  
be c a l le d  upon to  make h i s  d e fen ce  and he :
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" s h a l l  be e n t i t l e d  (a )  to  g iv e  e v id e n c e , (b ) to  c a l l  
v / i tn e s s e s ,  and (c )  to  a d d re s s  th e  c o u r t  a t  th e  co n c lu ­
s io n  o f th e  ev id en ce  f o r  th e  d e fe n c e ."  15
When th e  c a se s  f o r  b o th  s id e s  have been  c lo s e d , th e  c o u rt  i s
th e n  to
" c o n s id e r  th e  whole m a tte r  and g iv e  i t s  d e c is io n  . . .  " 16 
The a d o p tio n  o f  t h i s  su g g e s tio n  w i l l  n o t le a d  to  any 
r a d i c a l  d e p a r tu re  from th e  p r i n c i p le s  and th e  s p i r i t  o f  th e  
S h a r i* a . r^ he p ro b ab le  consequence w i l l  be t h a t  a  g r e a t  many 
c a s e s ,  p e rh ap s  most c a s e s ,  w i l l  be d e c id ed  on th e  b a s i s  o f  
p reponderance  o f  e v id e n c e , th e  b a la n c e  o f  p r o b a b i l i t i e s .  And 
t h i s ,  a s  has been  shown above, had been  e n v isag ed  and a n t i ­
c ip a te d  by th e  S h a r i1 a  a u t h o r i t i e s ,  and had i n  e f f e c t  been 
recommended even  f o r  th e  q a flls  ( l e t  a lo n e  th e  e x t r a - m a g is t e r i a l  
j u r i s d i c t i o n s ) .  H ard ly  any t e a r s  need be shed o v er such an 
enactm ent even by th e  most o rthodox  l i t e r a l i s t s ,  and no 
j u s t i f i a b l e  changes o f  e ro s io n  o f  th e  r u l e s  o f  th e  S h a ri * a  can  
be made.
I t  i s  a p p ro p r ia te  to  conclude t h i s  C h ap te r by r e c a l l i n g  
th e  c a se s  rev iew ed  and a f f i rm in g  t h a t  th e  a n a ly s i s  and th e
15- O r. 11 r .  8 . 
1 6 . I b id ,  r .  10 .
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c r i t i c i s m s  mad© o f  them rem ains v a l id  from th e  p o in t  o f  view 
o f  th e  s t r i c t  S h a r i1 a  p ro c e d u re . However, from th e  p o in t o f 
view  o f  p r a c t i c a l  a d m in is t r a t io n  o f  j u s t i c e  f o r  th e  p u rp o ses  
o f  m odern day n e e d s , d i f f e r e n t  te rm s o f  r e fe re n c e  a re  re q u ire d *  
The q u e s t io n  sh o u ld  no t be w hether th e  S h a r i1 a  p ro ced u re  h as  
been  s t r i c t l y  adhered  t o ,  b u t r a t h e r  w hether th e  ends o f  
j u s t i c e  have been  s e rv e d , and i f  i t  i s  n e c e s sa ry  to  suspend 
some o f  th e  r u l e s  to  a t t a i n  th e  ends o f  j u s t i c e ,  t h i s  shou ld  
be done. I f  t h i s  i s  borne in  m ind, d e c is io n s  l i k e  t h a t  o f  th e  
High C ourt i n  th e  Zoramawa v A lkance case  w ould, in  f u tu r e ,  
be a v o id e d , and th e  Sokoto C ity  A rea C o u rtf s  d e c is io n  and 
p ro c e d u ra l  approach  i n  th e  m a tte r  would be u p h e ld .
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CHAPTER VI
GENERAL MATTERS
P a r t  1 -  § u lh  and A r b i t r a t io n !
1 .  igulh ( " r e c o n c i l i a t io n " o r  " s e t t l e m e n t" ) .
S u lh  h as  been  d e f in e d  by Ib n  A ra fa  a s  :
ffth e  fo rb e a ra n c e  o f  a  r i g h t  o r  a  c la im  f o r  a  c o n s id e ra t io n  
tiw afl) f o r  th e  pu rpose  o f a c h ie v in g  a  s e t t le m e n t  o f  an  
a c tu a l  o r  a  p o t e n t i a l  d is p u te "  1
We have se en  t h a t  g u lh  h a s ,  on o c c a s io n , been  recom -
2
mended a s  a  way o u t o f  p ro c e d u ra l  d ilem m as. T h is  a s p e c t  o f  
§u lh  s t i l l  rem ains one o f  i t s  f e a t u r e s  and th e  judge i s  s t i l l  
r e q u ire d  to  recommend r e c o n c i l i a t i o n  to  th e  p a r t i e s  i n  c i v i l  
c a s e s .  However, some r u l e s  have d ev e lo p ed  On th e  is s u e  o f 
what c a se s  i t  may be recommended i n .  These r u l e s  may be 
sum m arises a s  fo llo w s  :
Su lh  i s  to  be recommended i n  fo u r  c a se s  :
i* i i
a .  In  s u i t s  in v o lv in g  p a r t i e s  who a re  e i t h e r  r e l a t e d  to  each
L . Quoted by M ayyara, o p . c i t .  V o l. I ,  p . I k 3 .
2 . See C h ap te r V P a r t  1 , above .
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3
o th e r  o r  in v o lv in g  "i- p io u s ., p e o p le " .
b .  I n  c a s e s  w hich confuse  th e  ju d g e .
c .  I n  c a s e s  i n  w hich th e  jud&e f e a r s  t h a t  a d ju d ic a t io n  may
5
le a d  to  c i v i l  commotion o r  u n r e s t .
£
d . G e n e ra lly  i n  c a s e s  where " th e  r i g h t s  ap p ea r to  be e q u a l" .
а .  S u i t s  in v o lv in g  r e l a t i v e s  and f!i_p  t o'os.'. p e o p le " .
7
T h is  i s  based  on th e  a u th o r i ty  o f  Omar. He i s  s a id  
to  have recommended t h a t  i n  c a s e s  in v o lv in g  such peop le  rec o n ­
c i l i a t i o n  i s  to  be im posed on them . T h is  may be done, i f
n e c e s s a ry , even  by such  m easures a s  re p e a te d  ad jou rnm en ts -
^ , .  • 8w ith  th e  view  to  annoying  th e  p a r t i e s  ou t o f  l i t i g a t i o n .
3 . Ib n  F a rh u n , o p .c i t  V ol. I ,  p . 38; D a rd lr ,  o p . c i t .  p . 132; 
M ayySra, o p . c i t .  V ol. I ,  p . 27; K h ir s h I , o p . c i t .  p . l 6 2 .
k* Ib n  FarhtLn, i b id ;  M ayyara, i b id ;  Ib n  Abdul Salam , o p . c i t .  
p .37 ; Ib n  R ih a l ,  o p . c i t .  p .27*
5* I b id .
б . I b id .
7 .  See Ib n  F a rh u n , o p . c i t .  V ol. I ,  p . 385 V o l . I I ,  p . l ¥ f .
8 . I b id ;  .
Sahnun i s  r e p o r te d  to  have s e n t  o u t o f  h i s  c o u rt  two o f  h i s  
good n e ig h b o u rs  who came b e fo re  him to  l i t i g a t e .  He to ld
9
them , i n  e f f e c t ,  no t to  wash t h e i r  d i r t y  l in e n  b e fo re  him .
However, th e  r u le  abou t th e  im p o s it io n  o f  §ulfr became 
w a te red  down so much t h a t  i t  f i n a l l y  became on ly  a p re lim in a ry  
to  th e  a c tu a l  t r i a l  o f  th e  c a s e . T hus, th e  r u le  now i s  th a t  
th e  judge i s  to  recommend §ulfr i n  th e s e  c a se s  and he may
even go th ro u g h  th e  m otions o f  re p e a te d  a d jo u rn m en ts . But
(a )  he shou ld  n o t a d jo u rn  a  case  more th a n  tw ice  in  th e  hope 
o f  e v e n tu a l  s u l h ; and (b ) i f  one o f  th e  p a r t i e s  i s  o b v io u s ly  
i n  th e  wrong, th e n  even  th e  two ad jo u rn m en ts  a re  no t n e ce s­
s a ry  and th e  case  may be t r i e d  s t r a i g h t  a w a y .^
b . C ases which b a f f l e  and con fuse  th e  ju d g e .
The r u l e ,  a s  s t a t e d  a b o v e ,^  i s  t h a t  th e  judge 
sh o u ld  t r y  to  g ra s p  th e  i s s u e  i f  he c an . I f  he f a i l s  to  do 
so  he sh o u ld  t r a n s f e r  th e  case  to  a n o th e r  judge i f  th e re  i s  
one n e a r  by , and r e c o n c i l i a t i o n  may o n ly  be r e s o r te d  to  i f  i t
9 . I b id ;  see  a ls o  K h ir s h i ,  o p . c i t .  p . l6 2 .
1 0 . See Ib n  F a rh u n , o p . c i t .  V ol. I ,  pp . 38 -39 ; M ayyara, op. 
c i t .  p . 27; Ib n  Abdul Salam , o p . c i t .  p .37*
1 1 . See C hap te r V, P a r t  2 , above.
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i s  im p o ss ib le  f o r  him to  a d ju d ic a te  th e  is su e *
c . C ases where th e  judge f e a r s  c i v i l  commotion*
The a t t i t u d e  ad o p ted  by th e  a u t h o r i t i e s  h e re  i s  t h a t  
i f  a d ju d ic a t io n  w i l l  r e s u l t  i n  g r e a t e r  harm , e i t h e r  to  th e  
p a r t i e s  o r  to  th e  community a t  l a r g e ,  th e n  s u lh  i s  to  be 
recommended, ^ h is  i s  th e  one case  where s u lh  may, i f  n e c e s sa ry  
be im posed, even i f  th e  j u s t i c e  o f  th e  case  does n o t su g g e s t 
s u lh . 13
d . C ases where th e  r i g h t s  a p p ea r  to  be q q u a l .
Where th e  r i g h t s  i n  th e  case  ap p ea r e q u a l , even  i f
no f e a r  o f  g r e a t e r  harm from a d ju d ic a t io n  i s  e n te r ta in e d ,  th e
c o u rt  sh o u ld  encourage s u lh  on th e  g rounds t h a t  l i t i g a t i o n
14sh o u ld , a s  f a r  a s  p o s s ib le ,  be av o id e d .
12* The a u t h o r i t i e s  su g g e s t th r e e  p o s s ib le  c o u rse s  o f  a c t io n  
f o r  th e  judge : ( l )  to  o b ta in  th e  a s s i s ta n c e  o f  o th e r  le a rn e d  
peop le  i f  th e r e  a re  any w i th in  th e  aiitea; (2 ) to  t r a n s f e r  th e  
case  to  a n o th e r  judge i f  th e r e  i s  one w i th in  th e  a r e a ;  and 
(3) a s  a  l a s t  r e s o r t ,  g u lh * See Ib n  F a rh u n , o p . c i t .  V o l . I ,  
p p . 3 8 -3 9 ; M ayySra, o p . c i t .  p . 27*
13* I b i d .
14 . I b i d .  See a ls o  D a rd lr ,  o p . c i t .  p . 132; K h irs h I ,  o p . c i t .
p . 1 62 .
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2 . Tahklm -  A r b i t r a t io n .
The a re a  C o u rts  (C iv i l  P ro c ed u re ) R ules empower a l l
Area C o u rts  to  r e f e r  a  cause to  a r b i t r a t i o n  i f  th e  p a r t i e s  w ish
t h i s  to  be done. The R u les a ls o  p ro v id e  t h a t  th e  c o u rt  may
e n fo rc e  th e  award o f  th e  a r b i t r a t o r  a s  though  i t  were th e
c o u r t f s  judgem ent o r ,  i f  i t  th in k s  f i t ,  d is r e g a rd  th e  award
15and t r y  th e  case  i t s e l f .
What a re  th e  S h a r i1 a  r u l e s  on th e  s u b je c t  o f  a r b i t ­
r a t i o n  ? A r b i t r a t io n  i s  p e rm is s ib le  o n ly  i n  c i v i l  c a se s
in v o lv in g  p r o p r ie to r y  c la im s . ^  I t  i s  n o t p e rm is s ib le  i n
-  17m a tte r s  o f  d iv o rc e  by t a l a q , nasab  ( a f f i l i t a t i o n  o r  l in e a g e )
idand l i a n  p ro c e e d in g s ,.  ^hese  have been  ex cep ted  on th e  
g rounds t h a t  a r b i t r a t i o n  i s  based  on th e  agreem ent o f  th e  two 
p a r t i e s  t o  a  d i s p u te .  These p a r t i e s  canno t by means o f  a r b i t ­
r a t i o n  i n t e r f e r e  w ith  th e  r i g h t s  o f  t h i r d  p a r t i e s  w ith o u t th e
15* ^he A rea C o u rts  (C iv il  P ro c ed u re ) R u le s , 1971 * O r. 1 2 , r r . l 3 » 1 4 .
16 . Ib n  F arh u n , o p . c i t .  V ol. I ,  p . 55; D a rd lr ,  o p . c i t .  p . 136;
K h ir s h I , o p . c i t .  p .145; See a ls o  a  Commentary on K h a l i l  by 
A b il A s h a r i :  Jaw afriru l I k l l l , Kano, N ig e r ia  ( n . d . ) ,  Vol 2 , p . 223*
17- I b id  (But k h u lC does n o t ,  o f  c o u rs e , f a l l  w ith in  t h i s  c a te g o ry ) .
18 . I b id .
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co n sen t o f th o se  t h i r d  p a r t i e s . ^  ^ h u s , i n  l i a n  and n asab , 
t h i r d  p a r ty  r i g h t s  o f  th e  c h i ld  may be in v o lv e d . I n  ta la q  
th e  r i g h t s  o f  God a re  in v o lv e d  because  i t  i s  no t open to  
anybody to  make a  d iv o rc e d  woman (b a * in  d iv o rc e )  r e tu r n  .*
20in to  h e r  e x -h u sb an d 1 s  m a tr im o n ia l tlp o t e s t a s ,f and " r e c a l l  pow er.*1 
The p a r t i e s  to  th e  d is p u te  must ag ree  b o th  to  
a r b i t r a t i o n  and to  th e  a r i b t r a t o r .  Once th e y  have ag reed  upon 
th e s e  and th e  a r b i t r a t o r  s t a r t s  h e a r in g  th e  c a s e , n e i th e r  
p a r ty  may w ithdraw  and th e  a r b i t r a t o r * s  award b in d s  th e  
p a r t i e s . ^
The a r b i t r a t o r  must be an  a d u l t  male who p o s s e s se s
a l l  th e  q u a l i f i c a t i o n s  r e q u ir e d  f o r  ap p o in tm en ts  to  j u d i c i a l
22o f f i c e ,  in c lu d in g  l e a r n in g .  T h is  i s  th e  dom inant v iew . But
i f  a  p e rso n  who does n o t f u l l y  q u a l i f y  -  f o r  exam ple a  f a s iq  -
a r b i t r a t e s ,  h i s  aw ard i s  to  be e x e c u te d  i f  i t  i s  n o t p l a in ly
23u n ju s t  n o r a g a in s t  th e  law .
19* I b i d .
20 . I b id .  But even i n  t h e s e ,  i f  th e  p a r t i e s  r e f e r  th e  m a tte r  
to  an  a r b i t r a t o r  and i f  th e  a r b i t r a t o r  d e c id e s  th e  i s s u e  c o r­
r e c t l y ,  h i s  award i s  to  be e x ec u te d  and he i s  to  be warned 
n o t to  r e p e a t  t h i s .
21 . See Ib n  F a rh u n , o p . c i t .  V ol. I ,  pp .
22 . See D a rd lr ,  i b id ;  K h ir s h i ,  i b id ;  Ib n  F arhun , o p . c i t .  £  
V ol. I ,  p . 56 .
23 . Ib id .
P a r t  2 . 1 . E x ecu tio n  o f  Judgem ents.
a .  E x ec u tio n  in  n o n -p ro p r ie to ry  m a t t e r s *
In  n o n -p ro p r ie to ry  c la im s  -  f o r  example m a trim o n ia l
c au se s  -  no problem s o f e x e c u tio n  a r i s e .  Where, f o r  exam ple,
a  woman p l a i n t i f f  su e s  f o r  d iv o rc e  and th e  c o u r t ,  a f t e r
h e a r in g  th e  c a s e , d e c id e s  to  g ra n t  a  d e c re e , a l l  i t  does i s
to  o rd e r  th e  husband to  p ronounce th e  t a l a q  d iv o rc e .  I f  he
\  24r e f u s e s  to  do so , th e n  a p a r t  from any punishm ent- ( ta * d tb )
th e  c o u rt  may impose upon him , i t  s h a l l  i t s e l f  pronounce
25th e  t a l a q  on h i s  b e h a l f .
b .  E x ec u tio n  i n  p r o p r ie to r y  m a t t e r s .
E x ec u tio n  o f  th e  c o u r t ’ s  judgem ent and enfo rcem ent 
o f  i t s  o rd e r s  a re  m a t te r s  t h a t  have been  ta k e n  o u ts id e  th e  
com petence o f  th e  S h a r i1 a  r u l e s  and a re  governed  by th e  Area 
C o u rts  ( C iv i l  P ro ced u re ) R u le s . T h is does n o t ,  i n  i t s
2 4 . F o r contem pt o f  c o u r t .
25 . See C oulson, S u c c e ss io n , o p . c i t .  p . 20 .
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o p e ra t io n ,  n e c e s s a r i ly  go a g a in s t  any r u l e s  o f  th e  S h a r i ' a ,
s in c e  (a )  a s  we have n o ted  above, e x e c u tio n  o f  judgem ents,
i n  th e  S h a r i1 a  th e o ry ,  depends upon th e  p o l i t i c a l  a u th o r i ty
which may q u i te  v a l i d l y  ta k e  i t  o u ts id e  th e  j u r i s d i c t i o n  o f 
26th e  c o u r t s ,  and (b ) th e  r u le s  on e x e c u tio n  a re  th em se lv es
not i n  c o n f l i c t  w ith  th e  S h a r i1 a  p r a c t ic e  and p ro c e d u re .
In d eed , th e  d is c u s s io n s  on m ethods o f  e x e c u tio n  i n  th e  t e x t s
a re  v e ry  sc a n ty  and th e  m ain m ethods a re  th e  s a le  o f  th e
d e fe n d a n t 's  p ro p e r ty  i f  he h a s  an y , e s p e c i a l l y  i f  he i s
a b s e n t ,  and h i s  im prisonm ent i f  he i s  known to  be w e l l- to -d o
and r e f u s e s  to  pay u p . I f  he la c k s  th e  means to  s a t i s f y  th e
judgem ent d e b t n o th in g  can be done a g a in s t  him . In d ee d , a s
shown above, i t  i s  c o n s id e re d  u n e th ic a l  (haram ) f o r  a  p e rso n
to  sue a n o th e r  w e ll knowing t h a t  th e  o th e r  h a s  no means to
27pay up (o r  to  re p a y ) .
The problem  posed by th e  S h a r i1 a  r u l e s  i s  t h a t  a  
s u c c e s s fu l  "judgem ent c r e d i to r "  may no t be a b le  to  f in d  ou t 
w hether th e  "judgem ent d e b to r"  i s  o r  i s  no t f i n a n c i a l l y  a b le  
to  s a t i s f y  th e  judgem ent. In  th e o ry , th e  law  presum es in
26 . See C hap te r I I ,  P a r t  2 , above.
27. M ayyara, o p . c i t . ,  V ol. I ,  p . 25*
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i n  r e s p e c t  o f  th e  judgem ent d e b to r ,  t h a t  he la c k s  th e  means -
t h a t  he i s  p o o r . However, Ib n  H indi i s  quo ted  a s  say in g  th a t
t h i s  r u le  h a s  been  m o d ified  ( in d e e d , re v e rs e d )  by p r a c t ic e
because  i n  p r a c t i c e  ju d g es came to  r e q u i r e  o f  th e  d e b to rs
to  p rove t h e i r  im p e c u n io u s i ty .^
The S h a r i  * a (and o th e r  " n a t iv e " )  c o u r ts  in  N o rth ern
N ig e r ia  u se  e i t h e r  im prisonm ent o r  th e  t h r e a t  o f  im prisonm ent
to  in t im id a te  a  judgem ent d e b to r  to  pay u p . T h is  i s  q u i te
o f te n  done w rongly  and th e  High C ourt h a s  had o c c a s io n  to
rem ind th e  A rea C o u rts  th a t  e x e c u tio n  o f  judgem ents i s
29governed  by th e  A rea C o u rts  ( C iv i l  P ro ced u re ) R u le s .
2 8 . See C h ap te r V, P a r t  1 , above. T h is  change o f  p ro c e d u ra l  
r u l e s  does n o t n e c e s s a r i ly  h e lp  m a t te r s  v e ry  much. The d e b to r  
can  e a s i l y  p rove  h i s  la c k  o f  means ( f o r  example by th e  
" e x o n e ra t iv e  o a th " )  w h ile  th e  c r e d i to r  cannot p rove  th e  
c o n tr a r y .
29- See A lh a j i  Umam Dantama v Iy a  Na A lh a j i  B e llo  Gusau, Case 
No. N W SA W 7 1 , F e b ru a ry  1972. Most o f  th e  a l k a l i s  (S h a r i1 a  
ju d g e s )  whose v iew s I  asked  abou t t h i s  case  lam ented  th a t  
th e y  had been  d e p riv e d  o f  th e  most e f f e c t i v e  means o f  
e n fo rc in g  t h e i r  judgem en ts. But A lh a ji  3 a b i r  D aura (Deputy 
Grand K hadi) was o f  th e  view t h a t  th e  A rea C o u rts  (C iv i l  
P ro c ed u re )  R u les  a re  unim peachable from th e  S h a ri * a  p o in t 
o f  v iew , and were q u i te  adequa te  f o r  p r a c t i c a l  p u rp o se s .
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2 . i& e c u tio n  under th e  Area C o u rts  ( C iv i l  P ro ced u re ) R u le s*
a .  "E x ecu tio n "  by im prisonm ent o f th e  judgem ent d e b to r *
The R u les p ro v id e  t h a t  e x e c u tio n  s h a l l  n o rm ally  be 
d e la y ed  f o r  fo u r te e n  days from th e  d a te  o f  judgem ent, u n le s s
th e  c o u rt  s e e s  f i t  t o  make a  s p e c ia l  o rd e r  f o r  im m ediate
30e x e c u tio n . The e x e c u tio n  may be e f f e c te d  a g a in s t  th e  p e rso n
by im prisonm ent p ro v id ed  th a t  a f t e r  due in v e s t i g a t i o n  th e  
c o u r t  i s  s a t i s f i e d  t h a t  th e  judgem ent d e b to r  h as means to  
s a t i s f y  th e  d e b t b u t r e f u s e s  to  do s o , o r  t h a t  he h a s  had
means bu t d isp o se d  o f  h i s  p ro p e r ty  i n  o rd e r  to  d e fe a t  h i s
31c r e d i to r s .  B efore  th e  judgem ent d e b to r  i s  com m itted to
p r i s o n  th e  c r e d i t o r  s h a l l  be o rd e re d  by th e  c o u rt  f i r s t  to
pay a  sum s u f f i c i e n t  f o r  th e  s u b s is te n c e  o f  th e  d e b to r  w h ile
32
he i s  i n  p r i s o n .  The maximum p e r io d  f o r  w hich such  a  d e b to r
may be com m itted i s  th r e e  m onths, and he s h a l l  be r e le a s e d
any tim e b e fo re  th e  p e r io d  e x p ir e s  i f  th e  judgem ent i s  s a t i s -  
o*r 3 3
f i e d / i f  th e  C re d ito r  a s k s  f o r  h i s  r e l e a s e .
3 0 . O r. 17 r . 2 .
3 1 . O r. 1 8 , r r .  9*10.
3 2 . O r. 18 , r . 8 .
33- Or. 18, rr . 11, 12.
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b . E x ec u tio n  a g a in s t  th e  ’’judgem ent d e b to r^ s ” p r o p e r ty *
Im prisonm ent o f th e  judgem ent d e b to r  does no t o p e ra te  
a s  s a t i s f a c t i o n  o r  ex tin g u ish m en t o f th e  d eb t and does not
d e p riv e  th e  c r e d i to r  o f  h i s  r i g h t  o f  e x e c u tio n  a g a in s t  th e
• 34d e b to r  s  p r o p e r ty .
E x ec u tio n  a g a in s t  th e  d e b to r 1s  p ro p e r ty  i s  e n fo rc ed
a s  fo llo w s  : The c r e d i to r  h a s  to  app^y to  th e  c o u rt  f o r
e x e c u tio n  o f  h i s  judgem ent by a ttach m en t and s a le  o f  th e
d e b to r ’ s  p r o p e r ty .  Upon such  a p p l i c a t io n  th e  c o u rt  i s s u e s  a
w r i t  f o r  th e  a ttach m en t and s a le  o f  th e  d e b to r ’ s  p ro p e r ty ,
33a d d re ssed  to  th e  b a i l i f f s  and m essengers o f  th e  c o u r t .
These l a t t e r  (upon r e c e ip t  o f th e  w r i t )  may th e n  s e iz e  any
item s o f  th e  debtor*  s m ovable p ro p e r ty  (save h i s  househo ld
u t e n s i l s ,  t o o l s  o f  t r a d e  and h is  bedd ing  and c lo th e s ,  to  th e
36v a lu e  o f  t e n  p o u n d s). The goods so s e iz e d  a re  th e n  so ld  by
a u c t io n  a s  a rra n g ed  by th e  c le r k  o f  th e  c o u rt  u n d er th e  d i r e c -
37t io n  and g e n e ra l  s u p e rv is io n  o f  th e  ju d g e . However, (a )  f iv e
3 4 . O r. 18 , r .  13 (1 ) .
3 5 . O r. 19 , r . 2 .
3 6 . O r. 19 , r . 3 .
3 7 . O r. 19 , r . 4 .
356
days must e la p se  a f t e r  th e  s e iz u re  o f th e  goods b e fo re  th e  
s a le  ta k e s  p la c e  u n le s s  th e y  a re  p f r r is h a b le s  o r  th e  d e b to r  
h im s e lf  r e q u e s ts  th e  s a le  o f th e  goods b e fo re  t h a t  p e r io d .
Such a  re q u e s t  i s  to  be made i n  w r i t in g  o r ,  i f  made o r a l l y ,  
i t  h as to  be made by th e  d e b to r  i n  open c o u r t  b e fo re  th e  
judge Mi n  th e  p re sen c e  o f  no t l e s s  th a n  two w i tn e s s e s " .  But 
(b) th e  c o u rt may d i r e c t  t h a t  th e  s a le  s h a l l  be postponed  f o r
38a  p e r io d  no t exceed ing  tw e n ty -e ig h t  days a f t e r  th e  a tta c h m e n t.
The p ro ceed s  o f  th e  s a le  a re  i n  th e  f i r s t  in s ta n c e  
p a id  in to  th e  c o u rt  which a f t e r  d e d u c tin g  th e  expenses o f  th e
s a le  pays ou t th e  c r e d i to r  h i s  due and r e tu r n s  th e  rem a in d e r,
39i f  an y , to  th e  d e b to r .  I f ,  on th e  o th e r  hand , th e  s a le  o f  
th e  movable p ro p e r ty  o f  th e  d e b to r  does n o t s a t i s f y  th e  ju d g e­
m ent, th e  c r e d i to r  may a g a in  a p p ly  to  th e  c o u rt  f o r  a  w r i t  
to  is s u e  f o r  th e  a ttach m en t and e v e n tu a l  s a le  o f  th e  immovable
ijO
p ro p e r ty  o f  th e  d e b to r .  Such a  w r i t  i s ,  a g a in , a d d re sse d  
to  th e  b a i l i f f s  and m essengers o f  th e  c o u r t  who, i n  t h i s  
c a s e , f i r s t  se rv e  th e  d e b to r  w ith  th e  w r i t t e n  o rd e r  o f  th e
3 8 . I b id .
39- O r. 19, r . 6 . 
t o .  O rd. 19, r . ? .
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c o u r t  ( i n  a  s p e c ia l  form ) fo rb id d in g  him to  a l i e n a t e  th e
p ro p e r ty  a t ta c h e d  and a l s o  fo rb id d in g  everybody  e l s e  to
a c c e p t such p ro p e r ty ,  pend ing  th e  judgem ent s a l e .  C opies o f
th e  o rd e r  a re  to  be p o s te d  "on a l l  ite m s  o f  th e  immovable
41
p ro p e r ty  which have been  a t t a c h e d " .  T h e r e a f te r  th e  p ro p e r ty
42i s  t o  be so ld  by a u c t io n  in  th e  same m anner a s  s t a t e d  above.
c .  E x ec u tio n  by "G arn ish ee"  p ro c e e d in g s .
These a re  p ro c e e d in g s  to  a t t a c h  th e  d e b ts  owing to  
th e  judgem ent c r e d i t o r  from any t h i r d  p a r ty  -  c a l le d  th e  
" g a rn ish e e "  -  f o r  th e  s a t i s f a c t i o n  o f  th e  judgem ent d e b t .
The p ro ced u re  i s  a s  fo llo w s  : th e  judgem ent c r e d i to r  a p p l ie s
to  th e  c o u rt f o r  a  " g a rn ish e e  o rd e r"  a g a in s t  th e  t h i r d  p a r ty  
who owes th e  judgem ent d e b to r  some money. The c o u rt  h as to  
be s a t i s f i e d  f i r s t  t h a t  th e  judgem ent d eb t i s  s t i l l  owing (o r  
p a r t  o f  i t  i s )  and th e  amount in v o lv e d ; and th a t  th e  g a rn is h e e  
i s  in d e b te d  to  th e  judgem ent d e b to r .  The judgem ent c r e d i to r
41 . O rd. 1 9 , r . 8 .
42 . O r. 19 , r .9 «
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may be r e q u ire d  to  make a d e c la r a t io n  (on o a th  i f  th e  c o u rt
so r e q u i r e s )  to  th e  above e f f e c t . ^
U here th e  c o u rt  i s  s a t i s f i e d  o f  th e  ab o v e , i t  may
make an  o rd e r  f o r  th e  a ttach m en t o f th e  d e b ts  owing to  th e
judgem ent d e b to r  and f o r  th e  ap pearance  o f  th e  g a rn ish e e
b e fo re  th e  c o u r t  (on a  s p e c i f i e d  d a te )  ffto  show cause  why he
sho u ld  no t pay to  th e  judgem ent c r e d i to r  th e  d eb t due from him
to  th e  judgem ent d e b to r  o r  so much th e r e o f  a s  may be s u f f i c i e n t
44to  s a t i s f y  th e  judgem ent • • • " Such o rd e r  i s  to  be se rv ed  
b o th  on th e  g a rn is h e e  and th e  judgem ent d e b to r  a t  l e a s t  fo u r ­
te e n  days b e fo re  th e  day o f  h e a r in g , and i t  b in d s  th e  d eb t i n  
th e  hands o f  th e  g a rn ish e e  who may e l e c t  e i t h e r  to  pay in to  
c o u r t  ( th e  whole deb t o r  such  p a r t  o f  i t  a s  s a t i s f i e s  th e  
judgem ent and th e c o s t s )  o r  to  a p p e a r  and d is p u te  h i s  own 
l i a b i l i t y  ( to  th e  judgem ent d e b to r ) .  I f  he pays u p , th a t  
ends th e  m a t te r ,  and a ls o  o p e ra te s  a s  a  v a l id  d is c h a rg e  to  th e
g a rn is h e e  a g a in s t  th e  judgem ent d e b to r  to  th e  tu n e  o f  th e  
46amount so p a id .  But i f  he d is p u te s  l i a b i l i t y  th e  c o u rt
43 . O r. 20 , r r ,  1 , 2 .
44 . O r. 20 , r .  3 ( 1 ) .
45 . O r. 20 , r r .  5* 7*
46 . O r. 20, r . l l .
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has ” to  h e a r  and d e te rm in e  th e  i s s u e  i n  su ch  manner a s  j u s t i c e
47
s h a l l  seem to  r e q u i r e ’1. I f ,  on th e  o th e r  hand , he f a i l s  to  
pay up and a ls o  f a i l s  to  a p p e a r  on th e  ’’r e t u r n  day” to  d is p u te  
h i s  l i a b i l i t y ,  th e  c o u rt may o rd e r  e x e c u tio n  a g a in s t  th e  g a rn is h e e .
d . I n te r p le a d e r  p ro c e e d in g s .
In  th e  co u rse  o f  th e  e x e c u tio n  o f  a  judgem ent a g a in s t  
th e  judgem ent d e b to r ,  a  t h i r d  p a r ty  may c la im  th a t  th e  (movable 
o r  immovable) p ro p e r ty  a t ta c h e d  i n  th e  name o f  th e  d e b to r ,  does 
no t i n  f a c t  be long  to  th e  d e b to r ,  b u t to  t h a t  t h i r d  p a r ty .  Such 
a  p e rso n  h as to  a p p ly  to  th e  c o u r t  w hich is s u e d  th e  w r i t  o f  
a ttach m en t f o r  th e  is s u e  o f  a  summons c a l l i n g  upon th e  judge­
ment c r e d i to r  to  ap p ea r b e fo re  th e  c o u r t  on a  s p e c i f i e d  d a te ,
” to  show c a u se ” why th e  p ro p e r ty  i n  q u e s t io n  shou ld  no t be
4 9
r e le a s e d  from th e  a tta c h m e n t. Ih e  c la im  and th e  a p p l ic a t io n  
f o r  th e  in te r p le a d e r  summons must be made a t  th e  e a r l i e s t  
o p p o r tu n ity .  I f  th e  p ro p e r ty  h a s  a lr e a d y  been  a d v e r t is e d
47. O r. 2 0 , r .7 *
48. O r. 20 , r . 6 .
49- Or. 21, r . l .
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f o r  th e  s a l e ,  th e  s a l e  s h a l l  be postponed  u n t i l  th e  in te r p le a d e r
50c la im  h as been  in v e s t ig a te d .  The c la im  s h a l l  be su p p o rted
by th e  c la im a n t 's  d e c la r a t io n  (on o a th  i f  th e  c o u r t  so r e q u i r e s )
s p e c ify in g  th e  p ro p e r ty  i n  r e s p e c t  o f  which th e  c la im  i s  made
51and th e  g rounds upon which i t  i s  c la im ed .
P a r t  3 . O th e r M a tte r s .
1 . H a ilt l la  -  S e q u e s tra t io n  and P r o h ib i to r y  i n ju n c t io n s .
A p l a i n t i f f  who c la im s some c o rp o re a l  p ro p e r ty ,
w he ther lan d ed  p ro p e r ty  o r  p e rs o n a l  p ro p e r ty  i n  th e  p o s s e s s io n  
52o f  a n o th e r  may w ish  to  have th e  p e rso n  who i s  i n  p o s s e s s io n
o f  th e  p ro p e r ty  to  be o rd e re d  to  s to p  e x e r c is in g  ow nership
r i g h t s  o v er th e  p ro p e r ty .  The p l a i n t i f f  may e n t e r t a i n  f e a r  
th a t  betw een th e  tim e o f  th e  commencement o f  l i t i g a t i o n  and 
th e  d e te rm in a tio n  o f  th e  c a s e , th e  p ro p e r ty  may be e i t h e r
50. Or. 21, r.3*
51* Or. 21, r .4 .
5 2 . Who may be th e  d e fe n d an t i n  th e  case  o r  a  t h i r d  p a r ty
who d e r iv e s  h i s  t i t l e  o r  c la im  from th e  d e fe n d a n t.
36/
a l i e n a te d  o r  o th e rw ise  a d v e r s e ly  a f f e c te d  i f  i t  rem ains in  
th e  hands o f  th e  d e fe n d a n t (o r  th e  p e rso n  in  whose p o s s e s s io n  
i t  i s  f o r  th e  tim e b e in g ) .
The p l a i n t i f f  h as  th e  r i g h t ,  p ro v id ed  he h a s  e s ta b ­
l i s h e d  a prim a f a c ie  c a se , to  re q u e s t  and th e  c o u rt  i s  to  
g r a n t  th e  re q u e s t  o f  h a i l u l a  ( i . e .  s e q u e s t r a t io n  o f  th e  
p ro p e r ty  i n  d i s p u t e ) . ^  r^ h is  i s  a ls o  c a l le d  I q a f ^  and th e  
e sse n c e  o f i t  i s  to  d e p riv e  th e  d e fe n d a n t-p o s s e s s o r  o f  h i s  
p o s s e s so ry  r i g h t s  o v e r th e  p ro p e r ty  pending  th e  f i n a l  outcome 
o f  th e  s u i t .
T h is  i s  to  be done by ta k in g  th e  p ro p e r ty  from h i s  
p o s s e s s io n  -  f o r  example by o rd e r in g  him ou t o f a  house and 
lo c k in g  i t  up , th e  c o u rt k e ep in g  th e  k e y s ; o r  p u t t in g  a  shop
u n d er th e  management o f  a  m anager a p p o in te d  by th e  c o u r t ;  o r
55 ts to r in g  up c h a t t e l s  a s  th e  c o u r t  d i r e c t s .  i f  th e  p ro p e r ty
th e  s u b je c t  o f  d is p u te  i s  an  in co m e-ea rn in g  p ro p e r ty ,  f o r  example
a  shop o r  a  tenem ent h o u se , th e  income i s  to  be k e p t a s  th e
c _______________
5 3 . Ib n  F a rh u n , o p . c i t .  V o l. I ,  p . 179; ^ a r d i r ,  o p . c i t .  pp . 
I 89- I 9 0 ; D h ir s h l ,  o p . c i t .  p p . 20^ -205*
5k.  See D a rd lr ,  i b id ,
55* Ibn Farhun, ib id; Dardlr, m p.cit. p.190; Khirshl, ib id .
56c o u rt  d i r e c t s ,  pending  th e  d e te rm in a tio n  o f  th e  c a s e . In
th e  case  o f  p e r is h a b le  th in g s ,  l i k e  f r u i t s ,  th e y  may o n ly  be
k e p t i n  s e q u e s t r a t io n  f o r  a  s h o r t  p e r io d .  I f  a  lo g g e r  p e r io d
i s  n e c e ssa ry  f o r  th e  t r i a l  o f  th e  c a s e , th e n  th e  c o u rt i s  to
o rd e r  th e  s a le  o f  th e  th in g s  and th e  proceeds to  be k e p t f o r
57th e  e v e n tu a l  w inner o f  th e  c a se .
However, th e  c o u rt must n o t g ra n t  an  undu ly  long  
tim e to  th e  p l a i n t i f f  to  p rove h i s  case  w h ile  th e  p ro p e r ty  i s  
un d er s e q u e s t r a t io n .  In d eed , some a u t h o r i t i e s  do no t approve 
o f s e q u e s t r a t io n  a t  a l l .  I n s te a d ,  a c c o rd in g  to  th e s e  a u th o ­
r i t i e s ,  i f  th e  p l a i n t i f f  i s  unab le  to  prove h i s  c la im  -  even 
though  he h as e s ta b l i s h e d  a  p rim a f a c ie  case  -  th e  d e fen d an t 
i s  sim ply  to  be o rd e re d  by th e  c o u rt  n o t to  a l i e n a t e  o r
58tra n s fo rm  th e  p ro p e r ty  u n t i l  th e  d e te rm in a tio n  o f  th e  c a se . 
(T h is  i s  r a t h e r  s im i l a r  to  th e  " p ro h ib i to r y  in d u c tio n s "  o f
59E n g lish  law u n d e r th e  A rea C o u rts  (C iv i l  P ro ced u re ) R u le s . )
5 6 . I b id .
57 . I b id .
i s  s a id  to  be th e  view o f  Ib n  Qasim among s e v e ra l  
o th e r s .  See D asuq l, o p . c i t .  p .1 9 0 . Ib n  F arhun , i b i d .
5 9 . See th e  A rea C o u rts  (C iv i l  P ro ced u re ) R u le s , O rder 15*
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2 . Time b a r .
The S h a r i1 a  does n o t ,  a s  a  g e n e ra l  r u l e ,  rec o g n ize  
la p s e  o f tim e a s  a  d e fe n ce  t o  an  a c t io n ,  w h e th er th e  c la im  i s  
based  on c o n tr a c tu a l  o r  d e l i c t u a l  l i a b i l i t y .  A s u i t  i n s t i t u ­
te d  a  lo n g  tim e a f t e r  th e  cause o f  a c t io n  had a r i s e n  may, o f  
c o u rs e , f a i l c  because o f  la c k  o f th e  n e c e s sa ry  ev id en ce  to  
prove th e  c a s e , b u t n o t because  o f  la p s e  o f tim e p e r  s e .
However, i n  a c t io n s  f o r  th e  re c o v e ry  o f  la n d  o r  f o r  
th e  r e tu r n  o f  a  c h a t t e l  i n  th e  d e fe n d a n t’ s  p o s s e s s io n , la p s e
o f  tim e o p e ra te s  a s  a  d e fe n c e . T h is  de fen ce  i s  based  b o th  on
6lwhat we may c a l l  th e  " s t a tu t o r y 11 tim e b a r  and on th e  r u le s
62o f  da(awa above m en tioned . Under th e  fo rm er, i n  acco rd an ce  
w ith  th e  H ad lth  o f  th e  P ro p h e t to  th e  e f f e c t  t h a t  whoever keeps 
a  th in g  f o r  a  p e rio d  o f  t e n  y e a rs  becomes i t s  ow ner, a  p l a i n t i f f
60 . In  a  case  o f b o d ily  i n j u r i e s ,  f o r  exam ple, th e  p l a i n t i f f  
can  sue any le n g th  o f  tim e a f t e r  th e  i n ju r y  had been cau sed .
61 . I . e . ,  th e  mere jfeapse o f  th e  r e q u ire d  p e rio d  o f  t im e . See
th e  Mudawwana, o p . c i t .  p .1 9 2 ; D a rd ir ,  o p . c i t .  p . 234; K h ir s h l ,  
o p . c i t .  p . 242.
62 . See C hap ter IV above.
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who su es  f o r  th e  re c o v e ry  o f  h i s  p ro p e r ty  a f t e r  t h a t  p e r io d ,  
w i l l  lo s e  th e  c a s e . He w i l l  no t even he a llow ed  to  in tro d u c e  
ev id en ce  o f  h i s  t i t l e  to  th e  p ro p e r ty .  Under th e  r u l e s  o f  
d a 1awk, a  c la im  th a t  i s  b e l ie d  by 1u r f  i s  to  be r e j e c te d  by 
th e  c o u r t . ^
However, th e  r u l e s  on th e  p e r io d  a f t e r  which a  
p o s s e s s io n  m atu res  in to  ow nership  d i f f e r  a c c o rd in g  to  th e  
n a tu re  o f  th e  p ro p e r ty  in v o lv e d , and th e  r e l a t i o n s h ip  betw een 
th e  p a r t i e s ,  a s  fo llo w s  :
a .  D w elling  houses and o th e r  immovable p r o p e r ty .
Where th e  p a r t i e s  a re  t o t a l  s t r a n g e r s  to  each  o th e r ,  
6kp o s s e s s io n  f o r  t e n  y e a rs  c o n fe rs  a  t i t l e .  I l l u s t r a t i o n  :
P su es  D f o r  th e  re c o v e ry  o f  a  house o r  a  g a rd en  which P c la im s 
b e lo n g s  to  him and D d e n ie s  th e  C laim . Assuming th a t  D i s  i n  
no way r e l a t e d  to  P -  e i t h e r  by b lo o d , m arriag e  o r  b u s in e s s  
p a r tn e r s h ip  -  P 's  c la im  w i l l  f a i l  i f  th e  fo llo w in g  a re  e s ta b ­
l i s h e d  : t h a t
63 . I b i d .  (Because i t  f a i l s  to  s a t i s f y  one o f  th e  c o n d it io n s  
o f  s ih h a ) .
6k.  Ib n  F arhun , o p . c i t .  V ol. I I ,  p . 9^1 th in g s  e ig h t  y e a rs  a re  
enough. The same p e r io d  a p p l ie s  a ls o  f o r  farm s and g a rd e n s .
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i .  D h a s  been  i n  p o s s e s s io n  o f  th e  p ro p e r ty  f o r  th e  p re v io u s  
te n  y e a r s  o r  m ore, andhe h a s  d e a l t  w ith  th e  p ro p e r ty  a s  he 
p le a se d  w ith o u t any demur o r  p r o t e s t  by P .
66i i .  P h a s  been  th ro u g h o u t th e  p e r io d ,  i n  p r a e s e n t i s
67a c t u a l l y  o r  C o n s tru c tiv e ly  (h a q lq a ta n  o r  hukman) and h as
neve£ p r o te s te d  a g a in s t  Df s  p o s s e s s io n  o f  o r  d e a l in g  w ith  th e
p r o p e r ty .  Howeger, i f  though  th e  p a r t i e s  were i n t e r  p r a e s e n t i s
d u rin g  th e  p e r io d  o r  p a r t  o f  th e  p e io d , th e  p l a i n t i f f  was e i t h e r
68a m inor o r  a  S a f ih  d u rin g  th e  whole o r  p a r t  o f  th e  p e r io d , 
h i s  c la im  w i l l  n o t be d e fe a te d  by t h i s  r u l e .  Nor w i l l  th e  
c la im  o f  a  p l a i n t i f f  who was a b se n t d u rin g  th e  whole o r  a 
p a r t  o f th e  t im e . Nor w i l l  a  la n d lo rd  s  c la im  a g a in s t
70te n a n ts  no m a tte r  how lo n g  th e y  have been  i n  p o s s e s s io n .
The r u l e s  a re  b ased  on th e  H ad ith  above m en tioned ,
71b u t th e y  a re  a ls o  b u t t r e s s e d  by !u r f .
66 . I b i d .
6 7 . D asttq l, o p . c i t .  p . 235 •
6 8 . D asu q l, o p . c i t .  p . 234; D a rd ir ,  o p . c i t .  p . 234; K h ir s h I ,
o p . c i t .  p . 242.
69 . I b i d .
7 0 . D a rd ir ,  o p . c i t .  p .2 3 5 -
7 1 . D a rd ir ,  o p . c i t .  p.23§-* Ib n  F a rh u n , o p . c i t .  V ol. I I ,  p .9 5 -
I t  i s  p o in te d  o u t i n  th e s e  t e x t s  th a t  i t  i s  c o n tra ry  to  g e n e ra l
b e h a v io u r  o f  peop le  to  f o r g e t  abou t t h e i r  p ro p e r ty  f o r  such 
le n g th s  o f  t im e .
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b . C h a t te l s
In  c la im s f o r  th e  r e tu r n  o f  c h a t t e l s  o f  any k in d ,
th e  r u l e s  on r e a l  e s t a t e  ( ( a )  above) a p p ly  w ith  th e  e x c e p tio n
th a t  th e  tim e  a f t e r  which p o s s e s s io n  m atu res  in to  ow nership
72i s  reduced  to  two y e a r s ,
c .  B u s in e ss  P a r tn e r s h ip .
Where th e  p a r t i e s  a re  b u s in e s s  p a r tn e r s  th e r e  r u le s
a p p ly  s u b je c t  to  th e  a d d i t io n a l  req u irem en t t h a t  th e  d e fen d an t
i n  p o s s e s s io n  had no t o n ly  been  in  p o s s e s s io n  f o r  th e  te n  (o r  two)
73y e a r  p e r io d ,  b u t had a ls o  engaged i n  m ajo r a c t s  o f  d e a l in g  w ith
th e  p ro p e r ty  in c o n s is te n t  w ith  th e  p l a i n t i f f * s  c la im  o f  p a r tn e r -
74s h ip ,  and th e  p l a i n t i f f  had a cq u ie sce d  i n  t h i s .
d . B lood and o th e r  r e l a t i v e s .
Where th e  p a r t i e s  a re  r e l a t e d  to  each  o th e r  by b lood
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o r  by m arriag e  and th e y  a re  a ls o  p a r tn e r s ,  th e  above r u l e s
7 2 . D a rd ir ,  o p . c i t .  p . 236 ; K h irs h I , o p . c i t .  p . 244; In  th e  
case  o f  what we may c a l l  consumer n o n -d u ra b le s , f o r  example 
c lo th e s ,  th e  p e r io d  i s  one y e a r .  See Ib n  F arh tin , o p . c i t .
V ol. I I ,  p .  96 .
73- D a rd ir ,  o p . c i t .  p .2 3 3 i e x p la in s  ’’M ajor11 a c t s  to  mean such 
th in g s  a s  th e  c u t t in g  down o f  t r e e s .
74 . D a rd ir ,  ib id ;  Ib n  Farh lin , o p . c i t .  V ol. I I ,  p . 101 ;
K h ir s h I ,  o p . c i t .  p . 243*
73* For example in  inheritance -  Ibn Farhun, o p .c it .  Vol. I I ,  p .99*
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a p p ly  b u t ( i )  th e  p e r io d  i s  ex ten d ed  to  f o r ty  y e a r s ,  and ( i i )  
no le n g th  o f  tim e i n  p o s s e s s io n  o f  th e  p ro p e r ty  o f  a  p a re n t 
(o r  a  c h i ld  how low so e v e r)  makes th e  p o s s e s s io n  m ature  
i n to  o w n ersh ip . 76
e .  Waqf p ro p e r ty
The above r u l e s  do n o t a p p ly  i n  c la im s co n ce rn in g
waqf p ro p e rty #  No m a t te r  how lo n g  th e  d e fen d an t may have been
i n  p o s s e s s io n  o f  any  item  o f  p ro p e r ty ,  i f  i t  i s  c la im ed  th a t
77i t  i s  a  waqf endowment, th e  c la im  w i l l  be h e a rd .
3* C o s ts .
C o sts  in c u r r e d  i n  th e  co u rse  o f  th e  p ro c e e d in g s  a re
78a  m a t te r  governed  by th e  A rea C o u rts  R u le s . C o sts  a re
d e f in e d  i n  th e  ^ u le s  a s  :
,fexpenses n e c e s s a r i ly  and a c tu a l ly  in c u r re d  by a  p a r ty  
on accoun t o f  th e  p ro c e e d in g s  i n  a  c o u r t ,  and s h a l l
7 6 . Dardir, p.235» K h ir s h I ,  ib id ; Ib n  Farh iln , ib id . D asuq l, o p . c i t .
p . 236
77- D a rd ir ,  i b i d .
7 8 . A rea C o u rts  ( C iv i l  P ro c ed u re ) R u ie s , O rder 16 .
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in c lu d e  th e  ex p en ses o f  summoning and o f  th e  a tte n d a n c e  
o f  th e  p a r t i e s  and w itn e s s e s  and th e  f e e s  p a id  d u rin g  
th e  p ro c e e d in g s  and f o r  th e  enfo rcem en t o f  an  o rd e r  
o f  th e  c o u r t . 11 79
W hether c o s ts  a re  awarded to  th e  s u c c e s s f u l  p a r ty  o r
no t (and how much) i s  l e f t  a t  th e  e n t i r e  d i s c r e t i o n  o f  th e
80c o u r t .  I t  i s  a ls o  up to  th e  c o u rt  how to  a s s e s s  th e  c o s t s ,
w hether sum m arily o r  by d e ta i l e d  e x am in a tio n  o f a  c la im  f o r
8lc o s ts  a t  the  end o f  th e  t r i a l .
C o sts  a re  no t an  im p o rtan t p a r t  o f  l i t i g a t i o n  i n  
th e  Area C o u rts  i n  N o rth ern  N ig e r ia  -  f o r  th e  s im p le  re a so n  
th a t  th e  expenses in v o lv e d  i n  l i t i g a t i o n  a re  v e ry  few and 
th e  am ounts v e ry  s m a ll .  The m ain c o s ts  a re  th e  v a r io u s  c o u rt  
f e e s  and th e  fe e s  f o r  th e  s e rv ic e  o f  p ro c e s s  and th e  e n fo rc e -
82ment o f  judgem en ts. The c o s ts  o f  p ro d u cin g  w itn e s s e s  a re  
h a rd ly  e v e r  c laim ed -  i f  o n ly  because th e  w itn e s s e s  a re  most 
o f te n  l o c a l  r e s id e n t s  whose o n ly  ex p en ses a re  th e  h o u rs
83sp e n t i n  th e  c o u r t .
79 . I b i d ,  O r. 15 , r . l .
80 . O r. 1 5 , r . 2 .
81 . O r. 15 , r . 3 .
82 . O r. 23 .
8 3 . Which i s  (a )  n o t a  v e ry  e a s i l y  q u a n t i f ia b le  m a t te r ,  and 
(b) b o th  th e  S h a r i1 a  (see  C hap te r V P a r t  1 above) and p o p u la r  
f e e l in g s  re g a rd  g iv in g  ev id en ce  a s  a  community d u ty  f o r  which 
no f e e s  may be charged  even i f  th e  w itn e s s  h a s  s u f f e r e d  l o s s s  
o f  t im e .
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Under th e  S h a r i1 a  r u l e s  on c o s t s ,  th e  o n ly  c o s ts  
rec o g n ize d  a re  th e  f e e s  f o r  th e  p ro c e s s  s e r v e r .  T h is ,  a s  h a s
8*fbeen shown above, i s  p r im a r i ly  th e  r e s p o n s i b i l i t y  o f  th e  
B a i t - e l - m a l  ( th e  p u b lic  t r e a s u r y ) .  I f  no p r o v is io n  i s  made 
f o r  b a i l i f f s  and m essengers ( in  N o rth e rn  N ig e r ia  th e  Area 
C o u rts  en ac tm en ts  have s p e c i f i c a l l y  made p ro v is io n s  f o r  th e s e  
o f f i c i a l s )  th e n  th e  judge sh o u ld  b e a r  t h e i r  r e s p o n s i b i l i t y .
I f  th e  judge i s  n o t s u f f i c i e n t l y  p u b l ic  s p i r i t e d  (o r  not 
w ealthy  enough) to  do so , th e n  i t  i s  th e  p l a i n t i f f  who has 
to  b e a r  th e  b u rd en . But he can c la im  reim bursem ent from th e  
d e fe n d an t i f  i t  i s  shown th a t  th e  d e fe n d an t i s  g u i l t y  o f  la d a d
85n o t o th e rw is e . Even i n  t h i s  th e r e  i s  a  g r e a t  d e a l  o f d i s ­
agreem en t; some a u t h o r i t i e s  say  th e  d e fe n d an t shou ld  o n ly  be 
r e s p o n s ib le  f o r  what i s  c la im ed  and p roven  a g a in s t  him and 
f o r  n o th in g  e l s e .
The expenses in c u r re d  i n  b r in g in g  w itn e s s e s ,  a s  we
have shown above, count a s  c o s t s  o n ly  i f  th e  w itn e s s e s  have to
86make long  jo u rn e y s  to  a t te n d  th e  t r i a l ,  n o t o th e rw is e .
8 See C h ap te r I I I ,  above.
8 5 . I b id .
8 6 . See C h ap te r V, P a r t  1 , above.
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4. A p p ea ls♦
As we have observed  above, th e  S h a r i1 a  does n o t have 
a  system  o f  a  h ie r a r c h y  o f  c o u r t s .  There may be s e v e ra l  d i f ­
f e r e n t  c o u r ts  o r  s e v e r a l  d i f f e r e n t  s t a t e  o f f i c i a l s  w ith  
d i f f e r e n t  j u d i c i a l  j u r i s d i c t i o n s ,  and th e r e  may be a  C h ief 
J u s t i c e  ( th e  Q a d il Q udat) , b u t a p p e a ls  from a c o u r t  o f  low er
to  a  c o u rt  o f h ig h e r  j u r i s d i c t i o n  i s  n o t sin e s ta b l is h e d  p a r t
37o f  th e  S h a r i1 a  p ro c e d u re .
T h is  d oes n o t mean, how ever, t h a t  th e  S h a r i1 a  f o r b id s  
system s o f  a p p e a ls  and a  h ie r a rc h y  o f  c o u r t s .  I n  p o in t  o f 
f a c t ,  th e  S h a r i1 a  does re c o g n iz e  r e v e r s a l  o f  th e  d e c is io n s  o f  
a  c o u rt  and r e t r i a l s .  A d e c is io n  i s  r e v e r s ib le  on g rounds 
o f  e r r o r  o f  law , a lth o u g h  th e  t r i a l  judge may h im s e lf  do 
t h i s  w ith o u t th e  c a se  n e c e s s a r i ly  go ing  on a p p e a l to  a n o th e r  
ju d g e .
8 7 . Jung , o p . c i t .  p*3^i su g g e s ts  t h a t  th e r e  d id  e x i s t  
a p p e l la te  c o u r ts  i n  Muslim S p a in , and t h a t  th e  "C ourt o f 
th e  K a z i-u l-K u z a i ( s i c )  was th e  C h ief A p p e lla te  C ourt 
where a p p e a ls  from th e  su b o rd in a te  c o u r t s  were f i l e d . "
I t  may a ls o  be ob serv ed  h e re  t h a t  M ayyara, o p . c i t .  V o l . I I ,  
p . ^0? m en tions a  case  whifih came on a p p e a l to  Ib n  S i r r a j  
( th e  Q ad il-Jam aa  o f  G ranada) co n ce rn in g  an  a b se n te e  d e fe n ­
d a n t (g h a 1i b ) .  See C hap ter I I I  above.
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A system  o f  a p p e a ls  may th e r e f o r e  be c o n s id e re d  a s  
more o r  l e s s  a  m a tte r  o f  a d m in is t r a t iv e  o r g a n is a t io n  o f  j u s t i c e .
A ppeals from low er A rea C o u r ts .
The r u l e s  g o v e rn in g  a p p e a ls  a re  p u re ly  s t a tu t o r y ,  and
a re  to  be found i n  th e  A rea C o u rts  E d ic t  and R u les and th e
High C ourt and th e  S h a ri * a  C ourt o f  A ppeal Laws.
As we have shown in  C h ap te r I  above, th e r e  a re  fo u r
g ra d e s  o f  A rea c o u r ts  -  G rades 1 , 2 and 3 and th e  Upper Area
C o u rts . G rades 1 - 3  a re  c o u r ts  o f  f i r s t  in s ta n c e  j u r i s d i c t i o n
o n ly  and an  a p p e a l l i e s  to  th e  Upper A rea C ourt i n i t i a l l y  and
from th e r e  to  e i t h e r  th e  High C ourt o r  th e  S h a r i1 a  C ourt o f
A ppeal, depend ing  on th e  s u b je c t  m a t te r  o f  th e  c a s e .
The A rea C o u rts  E d ic t p ro v id e s  t h a t  :
,f(a )n y  p a r ty  a g g rie v e d  by a  d e c is io n  o r  o rd e r  o f  any a re a  
c o u rt  g rad e  I ,  I I  o r  I I I  may a p p e a l th e re fro m  to  th e  u p p er 
a re a  c o u r t"
h av in g  t e r r i t o r i a l  j u r i s d i c t i o n  o v e r th e  a re a  i n  w hich th e  
t r i a l  c o u rt  i s  s i t u a t e d . ^
8 8 . A rea C ouats E d ic t ,  s .33»
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From th e  d e c is io n  o r  o rd e r  o f  an  Upper A rea C o u rt,
an  a g g rie v e d  p a r ty  may a p p ea l e i t h e r  to  th e  S h a r i1 a  C ourt o f
Appeal i n  m a t te r s  o f  Muslim p e rs o n a l  law , o r  to  th e  High
C ourt i n  a l l  o th e r  c a s e s . ^
When a  case  goes on a p p e a l ,  th e  a p p e l la te  c o u r t  -
w h e th er i t  i s  th e  Upper Area C o u rt, th e  S h a r i1 a  C ourt o f  Appeal
o r  th e  High C ourt -  may r e - h e a r  th e  whole case  and may h e a r
any a d d i t io n a l  ev id en ce  i t  deems " n e c e s sa ry  f o r  th e  j u s t
90d is p o s a l  o f  th e  c a s e " . I t  may co n firm , r e v e rs e  o r  v a ry
th e  d e c is io n  o r  o rd e r  o f  th e  lo w er c o u r t ,  and i t  may a l s o  
e x e r c is e  any power t h a t  th e  lo w e r c o u rt  cou ld  have e x e rc is e d  
i n  th e  c a s e . I t  may a ls o  quash  th e  p ro c e e d in g s  a l t o g e th e r  
and o rd e r  t h a t  th e  case  be t e t r i e d  e i t h e r  i n  th e  lo w er c o u rt
91o f  f i r s t  in s ta n c e  o r  any o th e r  c o u rt o f  com petent j u r i s d i c t i o n .
F i n a l l y ,  th e  a p p e l la te  c o u rt  i s  r e q u ire d  to  "d ec id e  a l l  m a t te r s
a c c o rd in g  to  s u b s t a n t i a l  j u s t i c e  w ith o u t undue re g a rd  to
92t e c h n i c a l i t i e s " .  (One may be fo rg iv e n  f o r  w ondering w h e th er
8 9 . I b id ,  s . 54 .
90 . I b id ,  s .  5 9 (2 ) .
91 . I b id ,  s .  5 9 (1 ) .
92 . I b id ,  s .  6l .
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th e  High C ourt i n  th e  Sokoto case  o f  D aje A lkanci (above con­
s id e re d )  had had i t s  a t t e n t i o n  drawn to  t h i s  p ro v is io n  o f 
S e c tio n  6l  o f  th e  A rea C o u rts  E d ic t . )
I n  c a se s  which go to  th e  S h a r i1a  C ourt o f  Appeal 
th e  c o u rt i s  re q u ire d
" to  a d m in is te r ,  o b se rv e  and e n fo rc e  th e  observance  o f ,  
th e  p r i n c i p le s  and p ro v is io n s  ! o f  th e  Moslem law 
o f  th e  M a lik i sch o o l a s  c u s to m a rily  i n t e r p r e t e d  a t  th e  
p la c e  where th e  t r i a l  a t  f i r s t  in s ta n c e  to o k  p la c e  . . .  " 9 3
Cases w hich go to  th e  High C ourt on a p p e a l from A rea c o u r ts
a re  h e a rd , a s  e x p la in e d  ab o v e , by a  bench o f  th r e e  ju d g es -
. 94two High C ourt judges and one S h a ri a  C ourt o f  Appeal ju d g e .
Where th e  s u b je c t  m a tte r  o f  th e  a p p e a l i s  governed  by S h a r i1 a
law  -  f o r  exam ple c o n tr a c t  c a se s  among Moslem l i t i g a n t s  -  th e
c o u rt  would be p re s id e d  o v e r by th e  judge o f  th e  S h a r i* a  Court
o f  A ppeal. T h is  i s  because  th e  High C ourt Law p ro v id e s  t h a t
one o f  th e  th r e e  members o f  th e  c o u r t  c o n s t i tu te d  a s  above
"who i s  c o n s id e re d  by a  m a jo r i ty "  o f  th e  members o f  th e  c o u rt
" to  have th e  g r e a t e s t  knowledge o f  th e  law  to  be 
a d m in is te re d  in  a  p a r t i c u l a r  a p p e a l s h a l l  p r e s id e  
a t  th e  h e a r in g  o f  such  a p p e a l ."  93 *
93• S h a r i ’a  C ourt o f A ppeal Law, s .  14 . 
94. High C ourt Law, s . 6 3 (1 )-  
95* I b i d ,  s .  6 3 (2 ) .
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T h is  r a t h e r  s a lu to r y  p ro v is io n  makes i t  p o s s ib le  f o r  c a se s  
governed  by th e  S h a r i1 a  law  to  be d e a l t  w ith  on a p p e a l ,  a s  a t  
f i r s t  i n s ta n c e ,  by peop le  le a rn e d  i n  th e  S h a r i* a . But f o r  t h i s  
p ro v is io n ,  c a se s  governed by th e  S h a r i1 a  cou ld  e a s i l y  end up 
on a p p e a l i n  th e  hands o f  ju d g es  who may need e x p e r t  ev idence  
on th e  S h a r i* a . And i t  i s  p e rh a p s  i n  o rd e r  t o  av o id  such  a  
consequence t h a t  t h i s  p ro v is io n  was in c o rp o ra te d  i n  th e  High 
C ourt Law.
C o n c lu s io n .
The p re s e n t  day N o rth e rn  S ta te s  S h a ri* a  C ourt o f
A p p ea l, whose fu n c t io n  i s  p u re ly  th e  j u d i c i a l  one o f  h e a r in g
a p p e a ls ,  h as  b een , i t  i s  s u b m itte d , undu ly  c o n fin e d  w ith in
narrow  l i m i t s .  I t  i s  th e  f i n a l  a p p e l la t e  t r i b u n a l  i n  c a se s
o f  Moslem law  o f  p e rs o n a l s t a t u s  coming from th e  Area C o u rts
96i n  a l l  th e  s ix  s t a t e s  o f  N o rth e rn  N ig e r ia .  The Grand 
Khadi and th e  o th e r  ju d g es o f  th e  S h a ri* a  C ourt o f  Appeal 
a re  r e q u ir e d  to  be p eo p le  o f  a  g r e a t  d e a l  o f  le a r n in g  in
96. See Chapter I above.
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97th e  S h a r i1a and w ith  a  v a s t  d e a l  o f  j u d i c i a l  e x p e r ie n c e .
The p re s e n t  in c u m b e n ts ,a t  l e a s t  th e  Grand Khadi and h i s  D e p u tie s ,
a re  famous th ro u g h o u t N o rth e rn  N ig e r ia  f o r  t h e i r  le a r n in g  and
th e iV c o n tr ib u tio n  to  le a r n in g  by way o f  t h e i r  v a r io u s  l e g a l
and th e o lo g ic a l  p u b l ic a t io n s .  One would have e x p e c te d ,
t h e r e f o r e ,  t h a t  th e  S h a r i1 a  C ourt o f  A ppeal Law would have
empowered th e  Grand Khadi t o  e x e rc is e  a  c e r t a i n  amount o f
c o n tro l  and , from tim e to  t im e , to  g iv e  some g e n e ra l  g u id a n c e ,
o v e r th e  a d m in is t r a t io n  o f  th e  S h a ri * a  by th e  A rea C o u rts .
T h is  cou ld  be done , f o r  exam ple, by e n a b lin g  him to  i s s u e
98J u d i c i a l  C i r c u la r s  from tim e  to  tim e w ith  th e  view  to  
e n su r in g  a  c e r t a i n  amount o f  u n ifo rm ity  i n  th e  a d m in is t r a t io n  
o f  th e  law . To t h a t  end , a l s o ,  he sh o u ld  have been  empowered 
to  convene p e r io d ic  m ee tin g s  and c o n fe re n c e s  o f  th e  A lk a l is  
o f  A rea C o u rts  in  o rd e r  t o  d is c u s s  m a t te r s  co n ce rn in g  th e  
imporovement o f  th e  a d m in is t r a t io n  o f  th e  law  and o th e r  m a t te r s
97* To q u a l i f y  f o r  appo in tm en t a s  a  Judge o f  th e  S h a r i* a  C ourt 
o f  A ppeal, a  c a n d id a te  must be t h i r t y - f i v e  y e a rs  o f  age o r  
o v e r , and must be a  Moslem. He m ust, i n  a d d i t io n ,  have had 
e i t h e r  t e n  y e a r s 1 e x p e rie n c e  i n  a  j u d i c i a l  c a p a c i ty  o r  have 
com pleted a  co u rse  o f  s tu d y  in  th e  S h a r i1 a  a t  a  U n iv e rs i ty  
o r  School napproved by th e  G overnor" -  see  th e  S h a r i1 a  
C ourt o f  A ppeal Law, Laws o f  N o rth e rn  N ig e r ia ,  1963 , s . 5*
98 . As, I  u n d e rs ta n d , i s  th e  p r a c t i c e  i n  th e  Sudan.
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of current interest, for example matters that call for re­
examination and reform of any branch of the law and practice.
The Shari1 a Court of Appeal has at the present 
time no such powers.
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CHAPTER V II  
CONCLUSION
In  th e  p re c e e d in g  p ag es an  a tte m p t h a s  been  made to  
s tu d y  some o f th e  r e le v a n t  a s p e c ts  o f  th e  I s la m ic  law  o f  c i v i l  
p ro ced u re  a s  i n t e r p r e t e d  by th e  M a lik l School and th e  a p p l i ­
c a t io n  o f  t h i s  law  i n  th o se  n a t ig e  c o u r ts  i n  N o rth e rn  N ig e r ia  
i n  w hich th e  S h a r i ’a  law  o f  p ro ced u re  i s  a p p lie d  a s  b e in g  th e  
n a t iv e  law  and custom  o f  th e  c o u r t s .
A ll n a t iv e  c o u r ts  i n  N o rth e rn  N ig e r ia  (now c a l le d  
,fA rea C o u rts11) a re  governed  i n  m a t te r s  o f  c i v i l  p ro ced u re  by 
th e  Area C o u rts  ( C iv i l  P ro c ed u re )  R u le s , 1 9 7 1 raade by th e  
C h ief J u s t i c e .  These r a l e s  d e r iv e  t h e i r  i n s p i r a t i o n  from 
E n g lish  law b u t th e y  make s u b s t a n t i a l  c o n c e ss io n s  to  n a t iv e  
law  and custom g e n e r a l ly ,  and to  I s la m ic  law  in  p a r t i c u l a r .
In  some a s p e c ts  o f  p ro ced u re  th e  R u les p ro v id e  t h a t  n a t iv e  
law p ro ced u re  ( f o r  o u r  p u rp o se s  t h i s  means I s la m ic  law ) i s  
to  a p p ly . In  o th e r  a s p e c t s ,  th e  R u les a re  t o  be su p e rsed ed  
by n a t iv e  law  i f  th e y  a re  i n  c o n f l i c t  w ith  i t ;  an d , most 
im p o rta n t f o r  o u r p u rp o se s , Is la m ic  law  i s  s p e c i f i c a l l y
1 . And th e  en ac tm en ts  re p la c e d  by th e  1971 R u le s .
r e q u ir e d  t o  g o v e r n  m a tte r s  o f  t r i a l  p ro ced u re  in  what h a s  
now b een  term ed  by th e  A rea C ou rts  E d ic t  "Moslem c a s e s ."
The e f f e c t  o f  t h e s e  p r o v is io n s  i s  t o  e n a b le  th o s e  n a t iv e  
c o u r t s  w h ich  a r e  in  th e  Moslem a r e a s  t o  c o n t in u e  in* t h e i r  
a g e - lo n g  p r a c t i c e  o f  S h a r i1 a  p r o c e d u r e . T h is  h as b een  f u r t h e r  
f a c i l i t a t e d  by th e  f a c t  t h a t  ( a s ,  I  h o p e , th e  t h e s i s  h a s  
shown) th e  p r o v i s io n s  o f  th e  R u le s  g o v e r n in g  th o s e  o th e r  
m a tte r s  o f  c i v i l  p roced u re  w hich  have b een  l e g i s l a t e d  o u t  
o f  th e  am bit o f  th e  S h a r i ' a , a r e  i n  s u b s t a n t ia l  c o n fo r m ity  
w ith  th e  r u l e s  o f  th e  S h a r i1 a .
S h a r i * a  r u le s  w hich  g o v ern  t r i a l  p ro ced u re  a re
c h a r a c t e r is e d  by f o r m a l i t i e s .  T hese f o r m a l i t i e s  w ould n o t
n e c e s s a r i l y  le a d  t o  u n ju s t  r e s u l t s  i f  th e  c o u r t s  had a t  t h e i r
d i s p o s a l  th e  o th e r  s u p p o r t in g  i n s t i t u t i o n s  o f  th e  S h a r i* a
p ro ced u re  -  t £ e  u d u l and th e  m u za k k ls . In d e e d , e v en  w ith
t h e s e  , i t  h a s  b een  s u g g e s te d  th a t  th e
" em p h asis  o f  th e  I s la m ic  law  o f  p ro ced u re  l i e s  n o t so  
much on a r r iv in g  a t  th e  t r u t h  a s  on a p p ly in g  c e r t a in  
fo r m a l r u le s " .  2
But i n  th e  a b se n c e  o f  t h e s e  i n s t i t u t i o n s ,  th e  f u l l  a p p l ic a t io n
o f  th e  s t r i c t  r u le s  w ould o n ly  make a t r a v e s t y  o f  j u s t i c e  and
2. See Schacht, Introduction to Islam ic Law, o p .c it .  p. 195*
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make th e  co u rse  o f l i t i g a t i o n  a p p e a r to  be
"an  o b s ta c le  ra c e  in  which R ules o f  C ourt p ro v id e  th e  
t r a p s  and p i t f a l l s ,  th e  d i tc h e s  to  be jumped, th e  w a lls  
and fe n c e s  to  be s c a le d ,  th e  h u rd le s  to  be su rm oun ted ,"  3
T h is , o f c o u rse , i s  c e r t a i n l y  n o t th e  aim o f  th e  
law . A ll th e  a v a i la b le  i n t e r n a l  ev id en ce  shows t h a t  th e  l a t e r  
a u t h o r i t i e s  d id  r e a l i s e  th e  need f o r  th e  judge to  p la y  a more 
a c t iv e  ro le  in  o rd e r  to  re d u c e , i f  n o t to  e l im in a te ,  th e  
chances o f  th e  r u le s  p la y in g  i n to  th e  hands o f ,  and b e in g  
used  by , th e  u n sc ru p u lo u s  to  d e fe a t  th e  ends o f j u s t i c e .  The 
o n ly  q u e s t io n  -  which shou ld  engage th e  a t t e n t i o n  o f  th e  
a d m in is t r a to r s  o f law  to d ay  -  i s  how to  "amend" th e . r u l e s  in  
o rd e r  to  make them se rv e  th e  needs o f  p re s e n t-d a y  l i t i g a n t s  
and l i t i g a t i o n .
I  shou ld  l i k e  to  su g g e s t t h a t  i t  i s  p e r f e c t ly  
f e a s ib l e  to  do t h i s  w ith o u t go ing  o u ts id e  th e  S h a r i fa law .
One p o s s ib le  s o lu t io n  has been  su g g e s te d  i n  C hap te r V.
But even i f  a  Code o f  C iv i l  P rocedu re  to  govern  a l l  
A rea C o u rts , S h a r i1 a  and n on -S h a r i1a c o u r ts  a l i k e ,  were r e q u ire d  
to  be d r a f te d  from an  amalgam o f  th e  p re s e n t  "R u les"  and th e
3* See M aste r Jaco b s  : The R ules o f  th e  Supreme (R e v is io n ) 
1963< Queen1s Bench P r a c t i c e . (A l e c tu r e  d e l iv e r e d  in  th e  
M iddle Temple ^ a l l , March 2 3 rd , 1966 , and su b se q u e n tly  pub­
l i s h e d  a s  a p a m p h le t) . London, 1966 .
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S h a r i * a  r u l e s ,  t h i s  c o u ld  be e a s i l y  d o n e . And su ch  a  Code, 
w h ich  need  o n ly  d i f f e r  from th e  p r e s e n t  " R u le s’1 i n  m inor d e t a i l s ,  
w ould s a t i s f y  b o th  th e  S h a r i1 a  and th e  n e e d s  o f  modern l i t i g a t i o n .
F i n a l l y ,  I  sh o u ld  l i k e  t o  s u g g e s t  t h a t  i n  o r d e r  t o  
o b t a in  h ig h  and u n iform  s ta n d a r d s  o f  a d m in is t r a t io n  o f  j u s t i c e  
th ro u g h o u t th e  A rea C ou rts bran ch  o f  th e  j u d ic ia r y ,  i t  i s  
d e s ir a b le  t o  have su ch  a  u n iform  Code o f  C i v i l  P roced u re  w hich  
a l l  Area C ou rts a r e  t o  be bound t o  a p p ly .
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GLOSSARY OF SOME OF THE ARABIC TERMS AS USED IN THE TEXT
Terras f u l l y  e x p la in e d  in  th e  t e x t  o f  th e  t h e s i s  a r e  n o t rep rod u ced  
i n  th e  G lo ssa r y
a d l
a l k a l i
tr u s tw o r th y  p e r so n ; com petent w i t n e s s  
( p lu r a l  = u d u l ) .
Hausa f o r  ju d g e . D er iv ed  from th e  A ra b ic  a l  q ad i
a l  w alad  l i l  f i r a s h  -  " th e c h i ld  b e lo n g s  t o  th e  m arriage  bed"
amSna t r u s t
am i n  
arathal
aql
ark an
Swan
awqaf
tr u s t e d ;  tr u s tw o r th y  p e r so n
j u s t  -  a v era g e  -  fa ir -m in d e d  p e o p le .  (From m ith l  -  
a v e r a g e , f a i r ) .
s a g a c i t y .
e s s e n t i a l  e le m e n ts .  (T h is  i s  th e  p lu r a l  form o f  
th e  word ru kn ) .
a s s i s t a n t s ;  c o u r t  o r d e r l i e s ;  b a l i f f s .  (T h is  i s  
th e  p lu r a l  form o f  th e  word awn) .
p io u s  endowm ents w h ich , u n der I s la m ic  la w , may be 
made i n  fa v o u r  o f  th e  members o f  th e  end ow er’ s  
fa im lij .  (T h is  i s  th e  p lu r a l  form o f  th e  word w a q f)
ayn th e  c o r p u s , th e  s u b s ta n c e  o f  a th in g ;  th e  th in g  
i t s e l f .
b a y 1a  o a th  o f  a l l e g i a n c e .
bulU gh com ing o f  a g e ; m a j o r it y .  (B a lig h  i s  th e  p erso n
who h a s  a t t a in e d  m a j o r it y ,  i . e .  an  a d u l t . )
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d a r a r  n e c e s s i t y  (a s  a  d is p e n s in g  e le m e n t) ;  p r e j u d ic e .
( i n  m a tr im o n ia l m a t te r s  i t  means c r u e l t y  a s  a 
ground f o r  d iv o r c e  a v a i la b le  t o  th e  woman).
D a r -e l - I s la m  th e  t e r r i t o r y  o f  th e  I s la m ic  s t a t e
fa r d  d u ty ; com p u lsory  d u ty .
fa r fl ayn  com p u lsory  d u ty  im posed by th e  S h a r i1 a  on th e
in d iv id u a l .
far4 k i f a y a  com p u lsory  d u ty  im posed by th e  S h a r i1 a on th e
community g e n e r a l l y ,  w h ich  f a l l s  when perform ed  
by any member o f  th e  com m unity
f a s i q  a  s in n e r .  A lso  o p p o s it e  o f  a d l .
f a t w l  th e  c o n s id e r e d  l e g a l  o p in io n  o f  a j u r i s t .  A r e s p o n s a .
fuqaha  j u r i s t s .  (T h is i s  th e  p l u r a l  form o f  f a q ih . )
g h a 1i b  a b s e n t;  a b s e n t e e .
ghulam a  c o u r t o r d e r ly  or  a t t e n d a n t .
hadd s t a t u t o r y  punishm ent f i x e d  by th e  Q ur(an or  th e
Sunna. ( Hudud i s  th e  p lu r a l  form o f  h ad d . )
h a f lir  b e in g  p r e s e n t ;  in  p r a e s e n t e s . O p p o site  o f  g h a 1i b .
hqjf- chc/+\o*
h a l  s e e  i s t i§ f r a b - a l - h o l l .
haram fo r b id d e n  by th e  S h a r i1 a
h ib a  g i f t
390
id d a
i  j a r a  
i  jb a r
i j t i h a d
ilm
Imam
i g r a r  
i 54 i'sUol b 
’ iwacT
I z a r
j a h i l  
J a r a 1im
kam ala
k h ilw a
k h u l '
th e  w a itin g  p e r io d  imposed by th e  S h a r i1 a  on a 
d iv o rc e d  o r  widowed woman b e fo re  she can re -m a rry
fee
m atrim o n ia l c o n s t r a in t .  The power o f  a  "m arriag e  
g u a rd ia n "  to  compel h i s  ward to  m arry a  p e rso n  
approved  by th e  g u a rd ia n -  T h is  power b e lo n g s  
p r im a r i ly  to  th e  f a th e r  (o f  a  woman who has n ev er 
been  m arried  b e fo re )  who can d e le g a te  i t  to  an 
a p p o in te d  "m arriag e  g u a rd ia n " .
( l i t .  s t r i v i n g ;  e x e r t io n ) .  The a b i l i t y  to  e x t r a c t  
l e g a l  r u le s  by th e  e x e r c is e  o f  in d ep en d en t re a so n in g , 
(m u jtah id  -  th e  p e rso n  who q u a l i f i e s  to  use  i j t i h a d . )
knowledge
r u l e r ;  head o f s t a t e j  he a A on*. ScWools*
a d m iss io n , (m uqir -  th e  p e rso n  who makes th e  a d m is s io n - ) 
4  f U h s U b  -oJL-W^C — towW Vv^fcwc* 1
c o n s id e r a t io n    ^  ^
g iv in g  a  l i t i g a n t  an  o p p o r tu n ity  to  r a i s e  o b je c t io n s .
an ig n o ra n t  p e rso n .
j u r i s d i c t i o n  -  c r im in a l  j u r i s d i c t i o n  co v e rin g  l e s s e r  ofte*c*s 
o th e r  th a n  hudud. (W alil j a r a ’ im i s  th e  o f f i c i a l  
i n  charge  o f t h i s  j u r i s d i c t i o n . )
th e  q u a l i t y  o f  b e in g  s u i t a b l e ;  be in g  com ple te .
( " r e t i r e m e n t" ) ;  p r iv a c y  betw een busband and w ife  
w hich g iv e s  r i s e  to  th e  p resu m p tio n  th a t  t h e i r  
m arriag e  h as been  consummated.
d iv o rc e  by m utual co n sen t f o r  a  c o n s id e r a t io n  from 
th e  woman-
mafqud a  m is s in g  p e r so n  who i s  n o t known t o  be e i t h e r  
a l i v e  o r  d ea d .
mahr
m ashhur
mashwara
maglafca
s e e  sadaq
th e  dom inant v iew
c o n s u l t a t io n .  A lso  so m etim es shaw ara  
p u b lic  i n t e r e s t
M azalim  j u r i s d i c t i o n  -  j u r i s d i c t i o n  d e a l in g  w ith  c o m p la in ts .
(V /a lil  m azalim  i s  th e  o f f i c i a l  i n  ch arge o f  t h i s  
j u r i s d i c t i o n ,  c a l l e d  th e  " I n s p e c to r  o f  t o r t s "  
by some a u th o r s  and " th e M aster  o f  C om plain ts"  
by o t h e r s . )
m u jta h id
m u q a llid
s e e  ip t ih a d  
s e e  t a q l l d
n a fa q a
ha* ib
n asab a
n a z ir
m a in ten an ce  f o r  a w if e  
d e l e g a t e , r e p r e s e n t a t iv e . 
b lo o d  r e l a t i o n s h i p .
( i n  w a q f) th e  a d m in is tr a to r  o f  th e  w aqf endowm ent, 
th e  s u p e r in te n d e n t .
qabd ta k in g  p o s s e s s i o n .
qasama o a th  ( s im i l a r  t o  com p u rg a tio n ) sw orn by accu sers i n
o r d e r  t o  im pose l i a b i l i t y  on an  a c cu se d  p e r so n  in
l i e u  o f  e v id e n c e  a g a in s t  h im .
q iy a s  th e  d o c tr in e  o f  a n a lo g y .
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radd " r e tu r n ” ( o f  o a t h ) .
r a d d -a l-y a n fln
rahm
( l i t .  " r e tu r n  o f  th e  o a t h " ) .  A sk ing  th e  o th e r  
p a r ty  i n  l i t i g a t i o n  (who i s  n o t p r im a r i ly  o b l ig e d  
t o  sw ear) t o  sw ear and o b t a in  ju d gem en t.
(k in d r e d )  b lo o d  r e l a t i o n s .
n j ' a ’{ " r e c a l l"  o r  " r e tu r n " ) . The r e c a l l  o f  a  d iv o r c e d  
w ife  by th e  husband i n  c a s e s  o f  r e v o c a b le  d iv o r c e .
rukn s e e  a rk a n .
sadaq
s a h ih  
shahada  
S h a r i1 a
sharfr
shaw ara
sh u r ta
s ig h a
th e  n u p t ia l  g i f t .  The "|>ride p r ic e "  w hich  a  groom  
must pay (o r  a g r ee  t o  p ay ) t o  th e  b r id e .  T h is  i s  
one o f  th e  c o n d it io n s  im posed by th e  S h a r i1 a whifih 
th e  p a r t i e s  can n ot d is p e n s e  w it h .  (Mahr i s  a  more 
g e n e r a l ly  u sed  terra f o r  t h i s ,  but sadaq i s  th e  term  
p r e fe r r e d  i n  N orth ern  N i g e r i a . )
v a l id ;  p r o p e r , ( s ih h a  -  v a l i d i t y ) .
e v id e n c e  by w i t n e s s e s ;  (shuhUd -  w i t n e s s e s ) .
th e  g e n e r a l  body o f  I s la m ic  law  g o v e r n in g  a l l  
m a t te r s ,  r e l i g i o u s  and te m p o r a l.
c o n d it io n  (sh u g t -  p lu r a l  o f  s h a r j ) .
s e e  m ashwara.
p o l i c e
th e  mode ( o f  c o n c lu d in g  an  a g reem en t); m o d a l i t i e s .
Sunna th e  p r e c e d e n t , ( p r a c t i c e )  o f  th e  P r o p h e t.
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t a d l l s
t a f l l s  
t a g a f f u l  
tahamraul
fr a u d . (A p p a ren tly  d e r iv e d  from  th e  L a t in  word 
d o lu s ) .
b a n k ru p tcy .
a b se n t-m in d e d n e ss .
( ’• c a r r y in g " ) . O b serv in g  o r  w it n e s s in g  an e v e n t  i n  
o r d e r  t o  be a b le  t o  t e s t i f y  ab ou t i t  i f  r e q u e s te d  
t o  do s o .
t a la q  a  d iv o r c e  u n i l a t e r a l l y  pronounced by th e  husband.
Under th e  S h a r i1 a  th e  husband h a s u n f e t t e r e d  power 
t o  d iv o r c e  h i s  w if e  w henever he p l e a s e s ,  by t a l l q .
ta m y lz  d is c e r n m e n t.
t a q l i d  r e l i a n c e  on th e  t e a c h in g s  and th e  i n t e r p r e t a t io n  o f
th e  S h a r i1 a o f  one o f  th e  M a ste r s . (M u q a llid  i s  a
p e r so n  who r e l i e s  on su ch  t e a c h in g s  and in t e r p r e t a ­
t i o n  and h a s n o t th e  power t o  expound th e  law  by  
h i s  own i j t i h a d . )
u d tll s e e  a d l .
ummul w alad  a fe m a le  s la v e  who h a s  b orn  a  c h i ld  t o  h e r  owner
and i s  th e r e b y  e n t i t l e d  t o  be f r e e  on h i s  d e a th .
UsUl th e  s o u r c e s  o f  th e  S h a r i ’ a .
uyub d e f e c t s  ( ayb i s  th e  s i n g u l a r ) .
w a jib  o b l i g a t o r y ,  co m p u lso ry .
w a k ll  a g e n t ,  r e p r e s e n t a t iv e ,  (w ak ala  -  a g e n c y ,
r e p r e s e n t a t io n ) .
w a l l  g u a r d ia n .
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w agiyya
• z a  b > v"
zimma
z in a
b e q u e s t;  a  w i l l ,  (w ag!-g u a rd ia n  -  a  g u a rd ia n  
a p p o in te d  under th e  w i l l  o f  th e  a p p o in te r . )  
(mug! -  th e  t e s t a t o r )
o b v i o u s
c o n sc ie n c e ; c r e d i t .
th e  o ffe n c e  o f  se x u a l in te r c o u r s e  o u ts id e  th e  
bonds o f  m arriag e
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